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COLORADO SUPREME COURT
People in Interest of A.P. - Supreme Court clarifies when right to relief due to judicial
bias and prejudice is proper - 2022CO24 (06/06/22). Rule 2.11(A) of Colorado’s Code
of Judicial Conduct requires a judge to recuse herself “in any proceeding in which the
judge’s impartiality might reasonably be questioned,” - that is, whenever her involvement
in a case might create the appearance of impropriety. Actual bias, on the other hand,
exists when, in all probability, a judge will be unable to deal fairly with a party. Actual
bias focuses on the judge’s subjective motivations. The Code of Judicial Conduct requires
judicial disqualification when a judge “has a personal bias or prejudice concerning a party
or a party’s lawyer.” Although a judge’s involvement in a case might create an appearance
of impropriety warranting recusal, that alone doesn’t imply that the judge was biased.
Only when a judge was actually biased will the Supreme Court question the reliability
of the proceeding’s result. In other words, while both an appearance of impropriety and
actual bias are grounds for recusal from a case, only when the judge was actually biased
will the result be questioned.

QUICK LINKS
Bradley v. School District No. 1

COLORADO COURT OF APPEALS
Johnson Family Law, P.C. v. Grant Bursek —Court of Appeals addresses agreements
restricting attorney departure - 2022COA48 - (4/28/22). This case involves two issues of
first impression regarding the propriety of agreements between law firms and attorneys
that restrict a departing attorney’s practice. First, the division holds that a financial
disincentive to post-departure representation — as opposed to a direct prohibition —
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may violate Colo. RPC 5.6(a) if it is
unreasonable under the circumstances.
Second, the division holds that
restrictions on practice that violate Rule
5.6(a) are necessarily void as against
public policy. Applying those principles
here, the division concludes that an
agreement imposing on a departing
associate a $1,052 fee per client that left
with him violated Rule 5.6(a).
Hughes v Essentia Ins. — Court of
Appeals voids policy provision limiting
UM/UIM coverage - 2022COA49
(05/05/22). Plaintiff insured two classic
cars under an automobile insurance
policy with Essentia Insurance Company.
As a condition of this insurance, plaintiff
was required to have and separately
insure a “regular use vehicle.” The policy
explicitly excepted regular use vehicles
from its UM/UIM coverage. Plaintiff
was driving her regular use vehicle when
she was injured in a car accident. She
sought to recover UM/UIM benefits
under the policy, but defendant denied
coverage because she wasn’t using one of
the classic cars at the time of the accident.
Plaintiff sued. The trial court concluded
that the policy’s regular use vehicle
exclusion adhered to CRS § 10-4-609
because plaintiff was protected through
her regular use vehicle insurance policy,
and it granted summary motion. On
appeal, the Court of Appeals held that
under DeHerrera v. Sentry Insurance
Co., 30 P.3d 167 (Colo. 2001), UM/
UIM benefits cover persons injured by
uninsured or underinsured motorists
and can’t be tied to the occupancy of
a certain vehicle. Accordingly, it held
plaintiff was entitled to recover UM/
UIM benefits under the policy.
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Gravina v. Frederiksen — Existence
of contract does not obviate equitable
remedies in case of breach - 2022COA50A
(05/05/22). The Frederiksens contracted
with Gravina Siding and Windows Co.
to replace their home’s cedar siding
with steel siding for $42,116. Plaintiffs
put down a $10,000 deposit toward
the contract price. The work was to
commence within 10 and 14 weeks
after the contract was signed and was
estimated to take up to four weeks
to complete. Four and a half months
after work began, and before the work
was completed, Gravina Co. requested
final payment on the outstanding
contract balance. Plaintiffs terminated
the contract and denied Gravina Co.
further access to their property. Gravina
Co. sued, alleging breach of contract,
breach of the covenant of good faith
and fair dealing, and unjust enrichment.
The Frederiksens answered and
counterclaimed against Gravina Co., its
owner, and two of its employees. Gravina
moved to dismiss, and the trial court
dismissed all claims except the breach of
contract claim against Gravina and the
negligent supervision claim against the
three individual third-party defendants.
The trial court found that Gravina
had materially breached the contract
and the Frederiksens had properly
terminated it, and it awarded Gravina
a net judgment of $19,000 on its unjust
enrichment claim. The court rejected
the negligent supervision claim and
request for attorney fees. The Court of
Appeals found the trial court did not err
in determining that Gravina breached
the contract’s material terms and the
Frederiksens were entitled to terminate
the contract and recover actual damages.
The Frederiksens contended that it was
error for the trial court to allow Gravina
to recover under an unjust enrichment

theory because there was a contract.
However, the Court of Appeals held
that where a contract exists that does
not provide explicitly for remedies with
respect to a default at issue, a breaching
party may recover for the other party’s
unjust enrichment. The Frederiksens
received a benefit from installation
of siding on a portion of their home.
Therefore, Gravina was entitled to
pursue the unjust enrichment claim.
Lastly, the Frederiksens contended
that the trial court erred by denying
their request for attorney fees. Given
the manner in which the issues were
resolved here, neither party was found
entitled to an award of attorney fees and
costs incurred on appeal.

Doe v. University of Denver —
Education — Higher Education — Student
Sexual Misconduct; Contracts — Breach of
Contract — Breach of Covenant of Good
Faith and Fair Dealing; Torts — Negligence
— Duty of Care - 2022COA57A. The
University of Denver initiated an
investigation in 2016 into a first-year
student, named in court documents
as John Doe, after another student,
named in documents as Jane Roe, made a
complaint to the school’s Office of Equal
Opportunity alleging Doe had sex with
her without her consent. The Office of
Equal Opportunity gave Doe a copy of
its procedures, a standard practice, that
explained the process after a complaint
is made. DU’s procedures require an
impartial investigator be assigned to the
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complaint who writes a report at the end
of the investigation summarizing the
information gathered, where witnesses
agree and where they don’t. Both parties
are given the opportunity to review the
report to offer any additional comments
or information. After that step, the
investigator is to decide if there’s a
preponderance of evidence that a violation
happened, including a determination
of responsibility. A violation with a
determination of responsibility is then
handed off to DU’s Outcome Council
which decides, based on an impartial
review of the report, if any sanctions need
to be taken. The investigator assigned to
Doe and Roe’s case and concluded, “it is
more likely than not that [Doe] engaged
in non-consensual sexual contact with
[Roe] on the morning in question.” DU’s
Outcome Council decided dismissal from
the school was appropriate and Doe was
immediately expelled. Doe unsuccessfully
appealed the decision to DU and then
filed a lawsuit in federal court claiming
the investigation and ruling violated his
Title IX rights and broke state laws for
breach of contract, breach of good faith
and fair dealing, promissory estoppel,
and negligence. A federal court granted
summary judgment in favor of DU,
but the 10th Circuit later reversed and
remanded the decision, finding that
the facts of the case were too disputed
to grant summary judgment and there
were inconsistencies and deficiencies
in DU’s investigation. Doe raised the
state claims in Denver District Court.
The court granted summary judgment
in favor of DU and held that DU’s
promise of a “thorough, impartial and
fair” investigation was too vague to be
enforced for his contract claims. It added
that DU didn’t have an extra-contractual
duty to “non-negligently investigate
claims of sexual assault by one student
against another.” On appeal, Doe reraised
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his state claims, except the promissory
estoppel, and asked the Colorado
Court of Appeals to decide if the OEO
procedures are definite enough to be
enforceable and if a private educational
institute has any tort duties to its students
to investigate and punish claims of sexual
misconduct by students. The Colorado
Court of Appeals found that while the
OEO procedural documents didn’t
define the words “thorough,” “impartial”
or “fair,” its investigation requirements
allow an understanding of the contract’s
intent and terms. Together, the court
ruled, “the contractual term providing
for a ‘thorough, impartial and fair’
investigation, coupled with the prescribed
investigation requirements, is sufficiently
definite and certain to be enforced under
Colorado contract law.” The Court of
Appeals further ruled that the material
facts of the case weren’t sufficient for the
lower court to grant summary judgment.
Like the 10th Circuit Court of Appeals’
holding, the Colorado Court of Appeals
found inconsistencies and gaps in DU’s
investigation that could affect all of Doe’s
state law claims. The court also rejected
the holding that DU didn’t owe Doe a
duty of care to investigate the claims of
sexual assault. Relying on precedent, the
Court of Appeals analyzed four questions
to understand if DU had a duty of care.
First, what was the risk in the defendant’s
conduct? Second, what’s the likelihood
of injury weighed against the conduct?
Third, what’s the burden of protection
from injury? And finally, what are the
consequences of placing the burden on
the defendant? The Court of Appeals
looked at each factor and found that the
risk in investigating sexual misconduct
claims is significant. The Court of
Appeals held DU has a duty of care of
investigating claims of sexual assault
fairly and properly.

Garcia v. Bialozor - Person who has no
legal relationship with a decedent’s heirs
has no standing to assert claim under slayer
statute – 2022COA58. Julius Garcia
found his wife Deborah Garcia face
down in bed, unresponsive several hours
after they had “kinky” sex. Deborah
Garcia was 34 years old when she died
and didn’t leave a will. She was survived
by Julius Garcia, her only heir, and their
two children. An autopsy at the time
found Deborah Garcia died from cardiac
arrhythmia from a preexisting condition.
Twelve years later a pathologist retained
by a sister found Deborah Garcia’s
cause of death was pulmonary edema,
a condition that can be caused by
intoxication, choking and smothering.
Based on the report, Deborah Garcia’s
father Pete DeHerrera sued Julius
Garcia under Colorado’s slayer statute [§
15-11-803 C.R.S.], a law that prevents
felonious killers from profiting off a
victim’s death. DeHerrera asked a court
to find that Julius Garcia feloniously
caused his daughter’s death, find that
Deborah Garcia’s children were the only
heirs to her estate and order Julius Garcia
to forfeit assets that Deborah Garcia
owned or had an interest in. A sister,
Diana Strong later joined the lawsuit
as co-petitioner; DeHerrera was later
dismissed from the case and Strong took
over as the only petitioner. After four
years of litigation, Julius Garcia offered
to settle for $500,000. His children
accepted the offer. Strong said that the
offer didn’t address the non-monetary
claim on her own behalf, a determination
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that Julius Garcia feloniously killed her
sister. Julius Garcia filed a motion to
enter final judgment in the case that was
denied, with the trial court saying the
slayer statute allows non-heirs to bring
claims. On appeal, Julius Garcia argued
the lower court erred. The Colorado
Court of Appeals agreed. It ruled that
neither Strong nor DeHerrera had
standing to bring the case. Since neither
family member had a legal relationship
to Deborah Garcia’s children and since
they couldn’t be financially impacted
by the decision, the Colorado Court of
Appeals held they can’t bring a claim
under the slayer statute solely to get a
judicial declaration of felonious murder.
TENTH CIRCUIT COURT OF APPEALS
Allen, Jr., et al. v. Environmental
Restoration – Point source state’s
statute of limitations applies in multistate environmental suit - Docket: 192197 (05/03/22). During excavation of
an inactive gold mine in southwestern
Colorado, a blowout caused the release
of at least three million gallons of
contaminated water into Cement Creek.
The EPA conceded its responsibility
for the spill and its impacts. The State
of New Mexico, the Navajo Nation,
and the State of Utah separately filed
civil actions, under the Clean Water
Act, in New Mexico and Utah against
the owners of the mine, the EPA, and
the EPA’s contractors. The United
States Judicial Panel on Multidistrict
Litigation centralized proceedings in
New Mexico. Later, the Allen Plaintiffs
(individuals who farmland or raise
livestock along the Animas River or
San Juan River) filed a complaint in
New Mexico that included state law
claims of negligence, negligence per se,
and gross negligence. The district court
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consolidated the Allen Plaintiffs’ suit,
including the state law claims, into the
Multidistrict Litigation. Defendant
Environmental
Restoration,
LLC
moved to dismiss the Allen Plaintiffs’
Complaint pursuant to Federal Rule of
Civil Procedure 12(b)(6), arguing that
the Allen Plaintiffs did not file their
complaint within Colorado’s two-year
statute of limitations and therefore
they failed to state a claim. The district
court denied the motion to dismiss,
reasoning that New Mexico’s threeyear statute of limitations applied to
the Allen Plaintiffs’ state-law claims.
The district court certified the issue for
interlocutory appeal. The Tenth Circuit
held that the district court had to
apply the point source state’s statute of
limitations to state law claims preserved
under the CWA. Judgment was reversed
and the matter remanded for further
proceedings.

US SUPREME COURT
Gallardo v. Marstiller – Supreme Court
permits Medicaid to seek reimbursement
from settlement payments allocated
for future medical care - Docket: 201263 (06/06/22). Gallardo suffered
catastrophic injuries resulting in
permanent disability when a truck
struck her as she stepped off her
Florida school bus. Florida’s Medicaid
agency paid $862,688.77 to cover
Gallardo’s initial medical expenses and
continues to pay her medical expenses.
Gallardo’s suit against the truck’s owner
and the School Board resulted in an
$800,000 settlement, with $35,367.52
designated as compensation for past
medical expenses. The settlement did
not specifically allocate any amount for
future medical expenses. The Medicaid
Act requires participating states to pay

for certain individuals’ medical costs and
to make reasonable efforts to recoup
those costs from liable third parties.
Under Florida’s Medicaid Third-Party
Liability Act, a beneficiary who accepts
medical assistance from Medicaid
automatically assigns to the state any
right to third-party payments for
medical care. Plaintiff filed a federal suit,
seeking a declaration that Florida was
violating the Medicaid Act by trying to
recover from portions of the settlement
compensating for future medical
expenses. Florida contended that the
agency was entitled to recover its past
medical expenses from the portion of
Ms. Gallardo’s settlement representing
compensation for both past and future
medical expenses. The Supreme Court
held that the Medicaid Act permits
a State to seek reimbursement from
settlement amounts that are allocated
for future medical expenses. The Court
explained that the plain text of 42 U.S.C.
§ 1396k(a)(1)(A) — which broadly
assigns to the state all of the beneficiary’s
rights to payment for medical care from
any third party — resolves this case. It
explained that nothing in § 1396k(a)(1)
(A) limits a beneficiary’s assignments to
payments for past medical care already
paid for by Medicaid; instead, the
grant of “any rights . . . to payment for
medical care” most naturally covers not
only rights to payment for past medical
expenses, but also rights to payment for
future medical expenses. The relevant
distinction is not between past and future
medical expenses, but rather between
medical and nonmedical expenses.
The case involved obscure provisions of
the Medicaid program, but it will be
important to tort victims who obtain
recoveries that cover medical expenses
into the future.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.

MKA International (formerly
Madsen, Kneppers & Associates)
By leveraging our Strategic, Creative,
Agile, and Experience-based skills,
MKA
develops
forward-thinking
solutions customized to our Clients’
specific needs. We integrate our project
experience in a diversity of professional
disciplines with our personal team
dynamics. Our solutions reflect an
understanding of the human elements
involved in resolving complex cases.

The Viewline Resort
Snowmass
August 4-6, 2022
Click here for hotel reservation
information and to download the
brochure for the 2022 Conference.

Over 20 years of actual experience in
the Medical Coding, Reimbursement
(Billing) and Compliance Industry.
Holding such roles as Coding /
Reimbursement Manager; Practice
Administrator; Compliance Director
and Officer; Corporate Responsibility
Auditor; and College Professor/
Instructor.
jacquelinebloinkllc.com

mkainc.com

vocationaldiagnostics.com

Pull up a chair
and get cozy!

JACQUELINE NASH BLOINK

Pike Reporting Company is a full
service court reporting firm that can
provide court reporters and legal
videographers for all of your deposition
needs. As the premier provider of
Colorado court reporters, we will provide
unique solutions for your deposition,
transcription, and legal video deposition
needs.

Envista Forensics is the global leader
in providing comprehensive forensic
consulting and engineering services.
Our multi-disciplinary teams of highly
skilled experts lend their expertise to
insurance and legal professionals.
envistaforensics.com

pikereporting.com
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