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COLORADO COURT OF APPEALS
Garcia v. Colorado Cab Co. — Remand decision on rescuer doctrine case - 2021COA129
(10/28/21). Garcia sued Colorado Cab Company LLC for negligence and unjust
enrichment when Glinton, a passenger in one of Colorado Cab’s taxis, assaulted him, first
by hitting him while they were standing outside the cab and then by running him over
with the cab, which Glinton had stolen. On appeal, Colorado Cab challenged whether
the district court erred in fining it owed a duty to Garcia. A division of the Court of
Appeals ruled that Colorado Cab didn’t owe a duty of care to Garcia. The Supreme
Court held that Garcia was a rescuer within the meaning of the rescue doctrine, and
therefore Colorado Cab’s duty to its driver extended to Garcia and remanded the case to
the Colorado Court of Appeals. On remand, the Colorado Court of Appeals held that
the negligent actor is liable to the rescuer only for the harm resulting from a risk that is
reasonably to be expected from the rescue attempt. The division concluded that while the
cab company can be liable to the rescuer for the passenger’s assault of the rescuer when
the rescuer approached the cab to intervene in the passenger’s assault on the driver, it
cannot be liable for the passenger’s subsequent use of the cab as a weapon to run down
the driver after the passenger had driven away and returned. That injury was not caused
by a risk — use of the cab as a weapon after stealing the cab — that was inherent in the
rescue attempt.
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Johnson v. CSA — Split decision on whether Board can arrive at a different conclusion
of law utilizing hearing officer findings of fact - 2021COA135 (11/04/21). The Career
Service Personnel System established by Denver’s City Charter authorizes the Career
Service Authority Board to promulgate the Denver Career Service Rules (CSR)
specifying the grounds for discipline and the disciplinary process for City and County
of Denver employees. The court of appeals was asked to interpret the CSR governing
the Board’s review of a hearing officer’s decision. The majority concluded that the Board
has authority to (1) come to a different ultimate conclusion of law based on the same
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existing facts without running afoul of
CSR 21-21(D) (insufficient evidence);
and (2) reverse a hearing officer’s
decision that would establish precedent
beyond the existing appeal under CSR
21-21(C) (policy-setting precedent).
Under the CSR, either singularly or in
combination, the division affirms the
Board’s reversal of the hearing officer’s
decision. The dissent concluded that the
Board reversibly erred by misconstruing
the hearing officer’s evidentiary factual
findings as ultimate facts that the Board
could set aside. The dissent also directed
attention to the need for clarity in the
distinction between evidentiary facts
and ultimate facts. See Lawley v. Dep’t
of Higher Educ., 36 P.3d 1239, 1245
(Colo. 2001) (recognizing that the
distinction between evidentiary facts
and ultimate conclusions of fact is not
always clear).
Bradley v. School District No. 1
— Inferred request for damages satisfies
statutory requirement of written notice in
GIA claim- 2021COA140 (11/18/21).
Under section 24-10-109(1), a person
seeking to assert a tort claim against a
public entity must file a written notice
within 182 days of discovering the
injury that is the basis of the claim. A
division of the court of appeals is asked
to decide whether a claimant’s written
notice strictly complies with section
24-10-109(1) and Mesa County Valley
School District No. 51 v. Kelsey, 8
P.3d 1200 (Colo. 2000), when it does
not contain an explicit statement that
she requests monetary damages. The
division concludes that a document
constitutes written notice of a claim
under section 24-10-109(1) when, as
here, it reasonably and objectively can be
inferred from the document as a whole
that the claimant is in fact making a
claim for monetary damages.
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Wesley v. Newland — Trial court can
award fees against withdrawn lawyer
[Cornell] - 2021COA142 (11/24/21).
Defendant sought an award of attorney
fees under the frivolous and groundless
litigation statute against both the
opposing party and her lawyer who had
previously withdrawn from representing
her (withdrawn lawyer) after the case
was dismissed for failure to prosecute.
The district court awarded fees against
the Plaintiff but did not address whether
fees should be awarded against her
withdrawn lawyer. A division of the
court of appeals addresses two issues:
1) whether the Colorado Rules of
Civil Procedure authorize joinder of
former counsel for the purposes of postjudgment proceedings in which attorney
fees are sought; and 2) what a court must
do to comply with the mandatory “shall
allocate” language in section 13-17102(3) when imposing an attorney fees
award. The division concluded that courts
have the authority to join former counsel
for the purposes of post-judgment
proceedings in which attorney fees are
sought. The division also concluded
that, when imposing an attorney fees
award, a district court must consider the
allocation of fees between the party and
the party’s present or former counsel and
must make sufficient findings to enable
meaningful appellate review. Given the
district court concluded it lacked the
authority to join former counsel and did
not make sufficient findings regarding
allocation, the division remanded this
issue for further proceedings.

TENTH CIRCUIT COURT OF APPEALS
Peterson v. Nelnet Diversified
Solutions - 10th Circuit greenlight
call center representatives claim for pay
during time devoted to booting up work
computers prior to clocking in - Docket:
19-1348 (10/8/21). Over 300 call-center
representatives (CCRs) who worked
at call centers operated by Nelnet
Diversified Solutions, LLC alleged
Nelnet failed to pay them for time devoted
to booting up their work computers and
launching certain software before they
clock in. The district court concluded
these activities were integral and
indispensable to the CCRs’ principal
activities of servicing student loans by
communicating and interacting with
borrowers over the phone and by email
and therefore constitute compensable
work under the Fair Labor Standards
Act (FLSA) of 1938. But it nevertheless
denied the CCRs’ claim, finding that the
de minimis doctrine applied to excuse
Nelnet’s obligation to pay the CCRs
for this work. After granting summary
judgment to Nelnet, the district
court awarded costs to Nelnet as the
prevailing party. The CCRs appealed the
district court’s de minimis ruling, and
separately appealed the district court’s
order awarding prevailing-party costs to
Nelnet. The Tenth Circuit agreed with
the district court that the CCRs’ preshift
activities were compensable work under
the FLSA. But its application of the
three-factor de minimis doctrine led it
to a different result: the Tenth Circuit
concluded that although the CCRs’
individual and total aggregate claims
were relatively small, Nelnet failed to
establish the practical administrative
difficulty of estimating the time at
issue, which occurred with “exceeding
regularity.” Therefore, the district court’s
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order awarding summary judgment to
Nelnet was reversed. And because the
Court reversed on the merits, Nelnet
was no longer the prevailing party so
the order awarding costs to Nelnet was
reversed, and CCR’s costs appeal was
dismissed as moot.
Reeves, et al. v. Enterprise Products
Partners - Another ‘compelling arbitration’
decision – substantially interdependent
misconduct claims are to be compelled Docket: 20-5020 (11/9/21). Plaintiffsappellees Darrell Reeves and James
King worked as welding inspectors for
Enterprise Products Partners through
third party staffing companies, Cypress
Environmental
Management
and
Kestrel Field Services. Reeves brought a
collective action claim to recover unpaid
overtime wages under the Fair Labor
Standards Act. King later consented
to join the putative collective action
and was added as a named plaintiff.
Enterprise argued that both Reeves
and King signed employment contracts
with their respective staffing companies
that contained arbitration clauses for
disputes. The Tenth Circuit found
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that indeed both plaintiffs’ respective
contracts contained arbitration clauses,
and that under the doctrine of equitable
estoppel, these agreements require the
claims to be resolved in arbitration.
“Because Reeves and James’s claims
allege substantially interdependent and
concerted misconduct by Enterprise and
non-defendant signatories, Cypress and
Kestrel, arbitration should be compelled
for these claims.” The Court reversed
the district court’s denial of Enterprise’s
motions to compel.
UPCOMING EVENTS

Writing Workshop #1 Young Defense
Lawyers Research and Writing Skills
You Need to Succeed
December 9, 2021
3:30 PM - 5:00 PM
Writing Workshop #2 Young Defense
Lawyer Editing Skills You Need to
Succeed
January 27, 2022
3:30 PM - 5:00 PM
Writing Workshop #3 Young Defense
Lawyers Advanced Writing Tips You
Need to Succeed
February 24, 2022
3:30 PM - 5:00 PM

Building, Roofing and Construction /
Accident Reconstruction - sponsored
by Vertex and Exponent
December 2, 2021
1:00 PM - 5:00 PM

Pull up a chair
and get cozy!

Ethics of Working Remotely A review
of ABA Formal Ethics Opinions 495 &
498 (Webinar)
December 7, 2021
12:00 AM - 1:00 PM

(formally the Westin)

The Viewline Resort
Snowmass
August 4-6, 2022
Click here to make on-line hotel
reservations for the 2022 Conference
and register for Upcoming Events.

A sincere congratulations to John Palmeri for
receiving the CTLA’s Professionalism Award and
to Kari Jones Dulin of Foster Graham, who was
the CDLA’s award recipient. Two more deserving
attorneys you will not find.
Congratulations, also, to Heather Salg, for putting
together another great event. If you have not been
to a CDLA/CTLA professionalism event, we strongly
encourage you to attend next year’s. The function
was well-attended by both sides, and, we really do
not get enough opportunities to bend the elbow with
the opposition. Even a couple of brief conversations
with some of those folks can be good for the soul.
Sometimes it helps to remind our selves that both sides
share many of the same frustrations and anxieties.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.

MKA International (formerly
Madsen, Kneppers & Associates)
By leveraging our Strategic, Creative,
Agile, and Experience-based skills,
MKA
develops
forward-thinking
solutions customized to our Clients’
specific needs. We integrate our project
experience in a diversity of professional
disciplines with our personal team
dynamics. Our solutions reflect an
understanding of the human elements
involved in resolving complex cases.

JACQUELINE NASH BLOINK
Over 20 years of actual experience in
the Medical Coding, Reimbursement
(Billing) and Compliance Industry.
Holding such roles as Coding /
Reimbursement Manager; Practice
Administrator; Compliance Director
and Officer; Corporate Responsibility
Auditor; and College Professor/
Instructor.
jacquelinebloinkllc.com

mkainc.com

vocationaldiagnostics.com
Pike Reporting Company is a full
service court reporting firm that can
provide court reporters and legal
videographers for all of your deposition
needs. As the premier provider of
Colorado court reporters, we will provide
unique solutions for your deposition,
transcription, and legal video deposition
needs.

Envista Forensics is the global leader
in providing comprehensive forensic
consulting and engineering services.
Our multi-disciplinary teams of highly
skilled experts lend their expertise to
insurance and legal professionals.
envistaforensics.com

pikereporting.com
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