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COLORADO SUPREME COURT
Harvey v. Centura - 2021 CO 65 and Manzanares v. Centura – Supreme Court requires
hospitals to bill Medicare prior to filing lien (9/13/21). These cases analyzed the interplay
between Colorado’s hospital lien statute and the federal Medicare Secondary Payer
statute. The court was asked to decide whether, under Colorado’s Lien Statute, a hospital
must bill Medicare before it can file a lien against a patient who has been injured in
an accident and whose primary health insurance is provided by Medicare. The Court
concluded that when Medicare is a patient’s primary health insurer, the Lien Statute
requires a hospital to bill Medicare for the medical services provided to the patient before
asserting a lien against that patient. It determined that this interpretation was consistent
with the language of the Lien Statute, which distinguishes between “the property and
casualty insurer,” on the one hand, and “the primary medical payer of benefits,” on the
other. The Court believed that this distinction reflects the legislature’s intent to protect
insureds from abusive liens.
In re Francis v. Wegener – Court bars serial litigant from filing further lawsuits- 2021
CO 66 (9/13/21). The Supreme Court enjoined attorney Robert A. Francis, acting
individually or on behalf of a trust or some other entity, from ever again proceeding pro
se as a proponent of a claim (i.e., as a plaintiff, third-party claimant, cross-claimant, or
counter-claimant) in any present or future litigation in the state courts of Colorado. It
held that, while the Colorado Constitution confers upon every person an undisputed
right of access to our state courts, that right isn’t absolute. A party’s constitutional right
of access to the courts must sometimes yield to the constitutional right of other litigants
and the public to have justice administered without denial or delay. An example of this
is cases when courts are called upon to curb the ‘deleterious impact’ that duplicative and
baseless pro se litigation has on finite judicial resources. The Court noted that Francis
has been abusing the judicial process for the purpose of harassing his adversaries for the
better part of a decade. State courts have warned, reprimanded, and sanctioned Francis—
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all to no avail. Even the suspension of
his law license had failed to deter his
conduct. Under the circumstances, the
extraordinary injunction requested was
granted.
Brown v. Long – Supreme Court
approves expanded litigation against
employers in employee tortfeasor cases 2021 CO 67 (9/27/21). The plaintiff gave
birth at Denver Center for Birth and
Wellness (“DCBW”), where her child
died during labor. She and her husband
asserted that DCBW and its employee’s
negligence ultimately caused the death
of their child. The plaintiff brought
direct negligence claims against DCBW
and the employee but did not assert
vicarious liability. Defendant employer
acknowledged that it was vicariously
liable and moved to dismiss the direct
claims. The trial court then dismissed the
negligence claim citing Ferrer/McHaffie,
which held that “where an employer
acknowledges vicarious liability for its
employee’s negligence, a plaintiff ’s direct
negligence claims against the employer
are barred.” The Supreme Court held
the claims were not barred. While the
effect of the Legislature’s enactment of a
statute reflecting the CTLA displeasure
with Ferrer is not known, the result of
this case was a holding that a plaintiff ’s
direct negligence claims against an
employer were not barred where the
plaintiff does not assert vicarious liability
for an employee’s negligence.
People v. Cooper – Court gives
guidelines to try and provide limits on
expert testimony - 2021 CO 69 (9/27/21).
The Supreme Court tries to clarify the
mess created by earlier holdings, by
emphasized that before expert testimony
is admitted into evidence, a trial court
must find that it would be helpful to
the jury. Whether expert testimony is

helpful to the jury hinges on the “fit”—
the expert testimony must fit the case.
The Court held that generalized expert
testimony fits a case if it has a sufficient
logical connection to the factual issues to
be helpful to the jury while still clearing
the ever-present CRE 403 admissibility
bar. In evaluating the fit of generalized
expert testimony, a trial court must be
mindful of the purposes for which such
testimony is offered—that is, the reasons
why the proponent of the evidence has
asked the expert to educate the jury
about certain concepts or principles.
The Supreme Court rejected the Court
of Appeals holding which had adopted
a fit standard that the Supreme Court
found inflexible and overly exacting.
The Supreme Court held that the fit
need not be perfect - each aspect of such
testimony need not match a factual issue
because generalized expert testimony,
by definition, seeks to inform the jury
about generic concepts or principles
without knowledge of the facts. Because
of this, the Court stated that it is almost
inevitable that parts of such testimony
will not be logically connected to the
case. However, the Court did admonish
attorneys and trial courts to do their best
to avoid introducing generalized expert
testimony where the testimony has no

logical connection to the case facts. [This
obviously will work well in an adversarial
system]. Trial courts, in turn, should
exercise their discretion in deciding
whether to permit all, some, or none of
the proffered testimony under the fit
standard articulated here. In doing so,
trial courts should consider the feasibility
and propriety of admitting only a
portion of the proposed generalized
expert testimony on a particular subject.
COLORADO COURT OF APPEALS
Owners Insurance Co. v. Dakota
Station II Condominium Ass’n,
Inc. – In the second Dakota station
appeal, the Court of Appeals affirms trial
court order vacating appraisal - 2021
COA 114 (8/26/21). Dakota Station
II Condominium Association, Inc.
represents the owners of a 49-building
residential property. It filed two claims
with its insurer, Owners Insurance
Co., after the property sustained storm
damage. The parties couldn’t agree on
the amount of the damage, so Dakota
invoked the appraisal provision in its
insurance policy. Dakota hired Benglen
to serve as its public adjuster to handle
the claims, and Benglen retained Haber
initially as a policy and damage expert and
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later as Dakota’s appraiser. In accordance
with the appraisal procedure, the parties’
respective appraisers submitted their
estimates, and the umpire issued an
award adopting some estimates from
each appraiser. Owners later filed a
motion to vacate the appraisal award,
alleging, among other things, that Haber
wasn’t impartial as required by the policy.
Ultimately, the Supreme Court heard
the case and remanded it to determine
whether Haber was impartial as required
by the policy. The trial court then issued
new findings and conclusions finding
that Haber wasn’t impartial and vacated
the award. On appeal, Dakota contended
that the remand court failed to follow
the law of the case in its proceedings
on remand. However, the remand court
appropriately followed the Supreme
Court’s broad direction to determine
whether Haber’s conduct conformed to
the appropriate impartiality standard.
Further, the remand court wasn’t
prohibited from reconsidering the prior
factual findings on remand. Therefore,
the court did not fail to follow the law
of the case on remand. Dakota also
contended that the remand court abused
its discretion by failing to rule on its prehearing motions to establish the scope of
the remand, denying its requested stay,
and ruling on evidentiary objections.
Dakota didn’t articulate any harm from
the court’s delay in addressing the scope
of the remand, denying its requested
stay, or ruling on evidentiary objections.
Dakota also argued that the remand
court applied the wrong legal standard
when it vacated the appraisal award.
Dakota’s policy unambiguously required
that, for an appraisal award to be binding
on the parties, it must be agreed to by
an umpire and a competent impartial
appraisal or two competent impartial
appraisers. Here, the award was signed
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by the umpire and Haber, who was
determined by the remand court not
to be impartial, so the award was not
binding. The remand court therefore did
not err by vacating the award.

Colorado v. Center for Excellence
in Higher Education, Inc. – Multiple
holdings in State suit against for profit
college - 2021 COA 117 (8/26/21).
CollegeAmerica advertised its college
degree program on television, on
the radio, and in print. In December
2014, the attorney general and
the administrator of the Uniform
Consumer Credit Code sued the
corporate entities and the individuals
that made up CollegeAmerica’s
Colorado operation. The complaint
alleged that CollegeAmerica’s efforts
to recruit consumers and enroll them
as CollegeAmerica students violated
the Colorado Consumer Protection Act
(CCPA) and the Colorado Uniform
Consumer Credit Code (UCCC).
The court decided that all the named
defendants were jointly and severally
liable for violating the CCPA. It
ordered them to pay $3 million in civil
penalties; issued injunctions against
CollegeAmerica under both the CCPA
and UCCC; denied the AG’s request
that CollegeAmerica pay back every
dollar that its Colorado consumers
had ever paid on tuition and for fees;
and determined that CollegeAmerica’s
loan program, EduPlan, was not
unconscionable. On appeal, the
corporate defendants argued that the
trial court erred when it applied a 2019

CCPA amendment that did away with
the AG’s burden of proving “significant
public impact” retroactively. The COA
agreed and found the trial court erred
when it decided that the AG did not
have to prove that CollegeAmerica’s
conduct significantly impacted the
public. The corporate defendants also
contended that the AG’s first three claims
constitute “improper qualitative attacks”
on the education that CollegeAmerica
provided. But the Court found that
the AG’s claims did not pertain to the
quality of the education provided by
CollegeAmerica; instead, the allegations
were based on specific representations
made by CollegeAmerica in its
advertisements
and
during
the
admissions
process.
Accordingly,
the trial court’s decision to deny the
corporate defendants’ motion to dismiss
based on this argument was proper. The
corporate defendants also argued that, as
a matter of law, CollegeAmerica cannot
be held liable under the CCPA for using
national wage data in its advertisements.
However, as a matter of law,
CollegeAmerica’s purported compliance
with 34 CFR § 668.6 does not shield
it from liability under the CCPA. The
corporate defendants also requested an
order that all further proceedings on
remand be held before a different judge.
Here, the court took about two years
and nine months to issue its judgment.
The significant delay in issuing the
court’s order is an extreme circumstance
that requires a new judge to take over
the case on remand to “preserve the
appearance of justice.” CollegeAmerica
argued that it was entitled to a jury
trial. The UCCC does not provide for a
jury trial as a matter of right, but even
assuming that the UCCC claim is legal,
the CCPA claims are more numerous
and substantive than the UCCC claim,
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so the overall character of the action
is equitable and CollegeAmerica was
not and is not entitled to a jury trial.
On cross-appeal, the AG argued that
the trial court erred by concluding
that CollegeAmerica’s EduPlan loan
program was not unconscionable
because the court misread CRS § 5-6112(3)(a). While the court construed
this section too narrowly, its factual
findings were supported by the record,
and based on those findings, the AG
did not prove that all EduPlan loans
were either substantively or procedurally
unconscionable.
Johnson v. MEP Engineering —
Limitation of liability clauses not void
when ambiguous - 2021COA125
(9/23/21). Johnson Nathan Strohe,
P.C. (architect) designed a building and
contracted with MEP Engineering,
Inc. (engineer) to provide mechanical,
plumbing, and electrical engineering
services for the building. The contract
contained a clause limiting the engineer’s
liability to $2,000 or twice the engineer’s
fee, whichever was greater. The architect
alleged that as the building was nearing
completion and the engineer was close
to completing its work, the owner and
architect discovered substantial problems
with the building’s heating and hot
water systems. The architect also alleged
that the engineer admitted it erred and
then designed and implemented repairs.
Additional problems were subsequently
discovered, and the architect hired
another firm for those repairs. The
building owner initiated an arbitration
proceeding against the architect
regarding the heating and hot water
systems, and the arbitrator awarded the
owner $1.2 million in damages. The
architect then sued the engineer for
negligence and moved under CRCP
56(h) for a legal determination of the
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validity of the limitation of liability
provision, claiming it was too vague and
ambiguous to be enforceable. The district
court found the provision unambiguous
and enforceable. The engineer moved
for leave to deposit twice its contractual
fee plus interest [the limit of liability
provided for by contract] into the court’s
registry and for dismissal with prejudice.
The district court granted the motion.
On appeal, the architect argued that
the district court erred by concluding
that the limitation of liability provision
was clear and unambiguous. The Court
of Appeals agreed and reversed the trial
court. The architect also argued that
because the liability limitation clause
was ambiguous, it was void. The Court of
Appeals held that a limitation of liability
in a commercial contract is not void
merely because it is ambiguous. Rather,
like other ambiguous contract provisions,
the meaning of the ambiguous clause
is a question of fact that courts must
determine using ordinary methods of
contract interpretation.
TENTH CIRCUIT COURT OF APPEALS
North Mill Street v. City of Aspen, et
al. – No taking until final zoning decision
on development laws is made - Docket:
20-1130 (7/27/21). North Mill Street,
LLC (“NMS”) owned commercial
property in Aspen, Colorado. It sued
the City of Aspen and the Aspen City
Council (collectively, the “City”) in
federal court, alleging the City’s changes
to Aspen’s zoning laws and denial of a
rezoning application caused a regulatory
taking of NMS’s property without just
compensation in violation of the Takings
Clause of the Fifth Amendment. The
district court concluded NMS’s action
was not ripe under Article III of the
Constitution because NMS did not

obtain a final decision from the City on
how the property could be developed.
The court thus dismissed the case for
lack of jurisdiction under Federal Rule
of Civil Procedure 12(b)(1). Finding no
reversible error in that judgment, the
Tenth Circuit affirmed.
Duda, et al. v. Elder – Political firing
is actionable under §1983 - Docket: 201416 (7/27/21). The elected Sheriff of El
Paso County, Colorado, and head of the
Paso County Sheriff ’s Office (“EPSO”),
fired Keith Duda, a patrol sergeant. Duda
believed he was fired for supporting
candidate Mike Angley, who challenged
Sheriff Elder’s reelection bid, and for
giving an interview to a local newspaper
about sexual harassment and other
misconduct at the EPSO. Duda brought
First Amendment retaliation claims
under 42 U.S.C. § 1983. At summary
judgment, the district court denied
qualified immunity to Sheriff Elder.
After review, the Tenth Circuit affirmed
the district court’s denial of qualified
immunity to Sheriff Elder on Duda’s
Angley speech claim. The district court
did not err in finding a constitutional
violation. On the reporting claim,
Sheriff Elder did not contest there was
a constitutional violation. Instead, he
argued no law clearly established it was
unconstitutional to terminate Duda for
the reporting speech, contending the
district court incorrectly relied on Wulf
v. City of Wichita, 883 F.2d 842 (10th
Cir. 1989). The Tenth Circuit affirmed
the district court because Wulf was
substantially similar to the facts of this
case. “Under Wulf, it was ‘sufficiently
clear that every reasonable official [in
Sheriff Elder’s position] would have
understood’ that firing Mr. Duda based
on his speech reporting misconduct
at EPSO to The Independent was
unconstitutional.”
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Hamric v. Wilderness Expeditions,
Inc. – Tenth Circuit affirms magistrate’s
docket control rulings - Docket: 201250 (7/26/21). Texas resident Gerald
Hamric joined a church group on an
outdoor recreation trip to Colorado.
The church group hired Wilderness
Expeditions, Inc. to arrange outdoor
activities. Before the outdoor adventure
commenced, WEI required each
participant to complete a “Registration
Form” and a “Medical Form.” On the
first day, WEI led the church group on
a rappelling course. In attempting to
complete a section of the course that
required participants to rappel down
an overhang, Hamric became inverted.
Attempts to rescue Hamric proved
unsuccessful, and he fell and died. Alicia
Hamric sued WEI for negligence. WEI
moved for summary judgment, asserting
the Registration Form and the Medical
Form contained a release of its liability
for negligence. A magistrate judge
first declined to grant leave to amend
the complaint due to Ms. Hamric’s
failure to (1) sustain her burden under
Federal Rule of Civil Procedure 16(b)
because the deadline for amendments
had passed; and (2) make out a prima
facie case of willful and wanton conduct
as required by Colorado law to plead a
claim seeking exemplary damages. Next,
the magistrate judge concluded WEI
was entitled to summary judgment,
holding the liability release was valid
under both Colorado law and Texas
law. Finally, the magistrate judge denied
as moot Ms. Hamric’s motions for
additional discovery and to disclose an
expert out of time. Finding no reversible
error, the Tenth Circuit affirmed the
magistrate judge’s order.
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Tudor, et al. v. Southeastern OK
St. University, et al. – Court reverses
Title VII case due to trial court errors on
remedies - Docket: 18-6102 (9/13/21).
Dr. Rachel Tudor sued her former
employer, Southeastern Oklahoma
State University, under Title VII,
claiming discrimination on the basis
of sex, retaliation, and a hostile work
environment after Southeastern denied
her tenure, denied her the opportunity
to reapply for tenure, and ultimately
terminated her from the university. A
jury found in favor of Dr. Tudor on her
discrimination and retaliation claims and
awarded her damages. The district court
then applied the Title VII statutory cap
to reduce the jury’s award, denied Dr.
Tudor reinstatement, and awarded front
pay. Both Dr. Tudor and the University
appealed: Southeastern challenged
certain evidentiary rulings and the jury
verdict; Dr. Tudor challenged several
of the court’s post-verdict rulings, the
district court’s denial of reinstatement,
the calculation of front pay, and the
application of the statutory damages cap.
After review, the Tenth Circuit rejected
Southeastern’s challenges. Regarding Dr.
Tudor’s appeal however, the Court held
that there was error both in denying
reinstatement and in calculating front

pay, although there was no error in
applying the Title VII damages cap.
Affirming in part and reversing in part,
the Court remanded the case back to the
district court for further proceedings.
Edmonds-Radford v. Southwest
Airlines – ADA claim fails due to proof
that disability was determining factor in
termination - Docket: 20-1132 (/16/21).
Defendant-Appellee
Southwest
Airlines graded its new hires based on
two overarching categories of criteria:
Attitude and Aptitude. By all accounts,
Plaintiff-appellant Krista EdmondsRadford had the necessary Attitude for
her position as a Southwest Customer
Service Agent. Unfortunately, she failed
to exhibit the necessary Aptitude, and
Southwest terminated her for failing to
meet expectations. That termination led
to this disability-based lawsuit, in which
Edmonds-Radford sued Southwest
for disparate treatment, failure to
accommodate, and retaliation under the
Americans with Disabilities Act (ADA)
and the Rehabilitation Act. The district
court granted summary judgment in
favor of Southwest on all claims, and
Edmonds-Radford appealed. After
review, the Tenth Circuit determined:
(1) Edmonds-Radford failed to establish
her prima facie case or that Southwest’s
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proffered reason for her termination was
pretextual; (2) Edmonds-Radford failed
to present evidence she requested any
accommodations in connection with
her disability (in any event, Southwest
provided all requested accommodations);
and (3) because there was no proof
she
made
any
disability-based
accommodation requests, EdmondsRadford’s retaliation claim based on
such requests was doomed. “But even if
Edmonds-Radford had made disabilitybased accommodation requests, her
retaliation claim would still fail in light
of our conclusions that EdmondsRadford failed to establish that her
disability was a determining factor in
her termination, or that Southwest’s
legitimate, nondiscriminatory reason
for the termination was pretextual.
Accordingly, the Court affirmed the
district court’s grant of summary
judgment in favor of Southwest on all
claims.
BonBeck Parker, et al. v. Travelers
Indemnity – Tenth Circuit holds policy
language permits appraisers to resolve
causation disputes - No. 20-1192 (10th
Cir. 2021). The issue on appeal in this
case stemmed from an insurance claim
filed by Bonbeck Parker, LLC and
BonBeck HL, LLC for hail damage.
The Travelers acknowledged that some
of the claimed damage to BonBeck’s
property was caused by a covered
hailstorm, but argued the remaining
damage was caused by uncovered
events such as wear and tear. BonBeck
requested an appraisal to determine how
much damage occurred, but Travelers
refused this request unless BonBeck
agreed the appraisers would not decide
whether the hailstorm in fact caused
the disputed damage. When BonBeck
rejected this condition, Travelers filed
suit, seeking a declaration that the
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appraisal procedure in BonBeck’s policy
did not allow appraisers to decide
the causation issue. The district court
disagreed, ruling that the relevant policy
language allowed appraisers to decide
causation. After the appraisal occurred,
the district court granted summary
judgment to BonBeck on its breach of
contract counterclaim, concluding that
Travelers breached the policy’s appraisal
provision. Travelers appealed. Applying
Colorado law, the Tenth Circuit Court
of Appeals affirmed: the disputed policy
provision allowed either party to request
an appraisal on “the amount of loss,” a
phrase with an ordinary meaning in the
insurance context that unambiguously
encompassed causation disputes like the
one here. “And contrary to Travelers’ view,
giving effect to this meaning aligns both
with other related policy language and
with the appraisal provision’s purpose
of avoiding costly litigation. For these
reasons, the district court appropriately
allowed the appraisers to resolve the
parties’ causation dispute and granted
summary judgment for BonBeck on its
breach of contract claim.”
FROM ANDY FONTAINE
Morris v. Giant Four Corners, Inc.,
No. S-1-SC-37997, 2021 WL 3046715,
at *1 (N.M. July 19, 2021). (New Mexico
law). The Tenth Circuit asked this Court
to address the following: “Under New
Mexico law, which recognizes negligent
entrustment of chattel as a viable cause
of action, does a commercial gasoline
vendor owe a duty of care to a third
party using the roadway to refrain from
selling gasoline to a driver it knows or
should know to be intoxicated?” Upon
review, the New Mexico Supreme Court
answered the question in the affirmative.”
We bring it to your attention because the
Colorado Court of Appeals may have left

a similar claim available under Colorado
law in its holding in Walcott v. Total,
964 P.2d 609, 613 (Colo. App. 1998). In
that case it stated: “We further recognize
that a purchaser of gasoline who appears
to be under the influence of alcohol or
drugs at the time of the purchase may
be more likely to cause harm to another.
However, the foreseeable risk is that
an accident may occur, not that the
purchaser may intentionally set another
human being on fire.”
UPCOMING EVENTS
Bad Faith and Extra-contractual
Claims 101
November 3, 2021
12:00 PM - 1:00 PM
Overcoming Challenges When
Determining the Reasonable Value of
Healthcare Bills in Colorado
November 9, 2021
4:00 AM - 5:00 PM
CDLA’s 2021 New Lawyers Boot Camp
- Free to CDLA Members
November 12, 2021
8:30 AM - 4:30 PM
Working Together on
Rule 30(b)(6) Depositions
November 17, 2021
4:00 PM - 6:00 PM

Pull up a chair
and get cozy!
The Viewline Resort
Snowmass
(formally the Westin)

August 4-6, 2022
Click here to make on-line hotel
reservations for the 2022 Conference
and register for Upcoming Events.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.

MKA International (formerly
Madsen, Kneppers & Associates)
By leveraging our Strategic, Creative,
Agile, and Experience-based skills,
MKA
develops
forward-thinking
solutions customized to our Clients’
specific needs. We integrate our project
experience in a diversity of professional
disciplines with our personal team
dynamics. Our solutions reflect an
understanding of the human elements
involved in resolving complex cases.

JACQUELINE NASH BLOINK
Over 20 years of actual experience in
the Medical Coding, Reimbursement
(Billing) and Compliance Industry.
Holding such roles as Coding /
Reimbursement Manager; Practice
Administrator; Compliance Director
and Officer; Corporate Responsibility
Auditor; and College Professor/
Instructor.
jacquelinebloinkllc.com

mkainc.com

vocationaldiagnostics.com
Pike Reporting Company is a full
service court reporting firm that can
provide court reporters and legal
videographers for all of your deposition
needs. As the premier provider of
Colorado court reporters, we will provide
unique solutions for your deposition,
transcription, and legal video deposition
needs.

Envista Forensics is the global leader
in providing comprehensive forensic
consulting and engineering services.
Our multi-disciplinary teams of highly
skilled experts lend their expertise to
insurance and legal professionals.
envistaforensics.com

pikereporting.com
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