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COLORADO SUPREME COURT
Elder v. Williams – Supreme Court holds that the State and political subdivisions can be
liable for claims under the Anti-Discrimination Act - 2020 CO 88 (SC 12/21/20) This case
required the Supreme Court to decide whether claims against a governmental entity
for compensatory relief under the Colorado Anti-Discrimination Act are barred by
operation of the Colorado Governmental Immunity Act. The Court was also asked to
decide whether CRS § 24-34-405(8)(g), which allows for compensatory damages against
“the state,” should be read to include political subdivisions of the state and whether front
pay is compensatory in nature, lies in tort, and is therefore barred by the CGIA. The
Court concluded that (1) claims for compensatory relief under CADA are not claims for
“injuries which lie in tort or could lie in tort” for purposes of the CGIA, and therefore
public entities are not immune from CADA claims under the CGIA; (2) “the state,” as
used in CRS § 24-34-405(8)(g), includes political subdivisions of the state, and thus
political subdivisions are not immune from claims for compensatory damages based on
intentional unfair or discriminatory employment practices; and (3) front pay is equitable
and not compensatory in nature under CADA, and age discrimination and retaliation
claims seeking front pay do not lie and could not lie in tort for CGIA purposes.
A companion case, Denver Health and Hospital Authority v. Houchin, 2020 CO 89
(SC 12/21/20) was decided the same day.
Department of Corrections v. Stiles - “Arbitrary, Capricious, or Contrary to Rule or
Law” Standard of Review, State Personnel Board, Appointing Authority, Disciplinary Action
2020 CO 90 (SC 12/21/20). The Supreme Court agreed to take the appeal in the hopes
of shedding light on the standard that governs the Board’s review of an appointing
authority’s decision to discipline a certified state employee. The Court held that, while an
ALJ conducting a hearing on behalf of the Board must afford the disciplined employee
an opportunity to present evidence and must then make findings of fact, the ALJ’s review
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of the appointing authority’s disciplinary
action is governed by the statutorily
mandated “arbitrary, capricious, or
contrary to rule or law” standard, not
“de novo” review. Unlike de novo review,
the arbitrary, capricious, or contrary to
rule or law standard accords a degree of
deference to the appointing authority’s
disciplinary action. On remand, as the
ALJ considers whether the appointing
authority’s disciplinary action was
arbitrary, capricious, or contrary to rule or
law, he should make additional findings.
As it relates to the arbitrary or capricious
part of the standard, the ALJ should
determine whether the appointing
authority gave candid and honest
consideration to the relevant evidence
and whether reasonable people fairly
and honestly considering the evidence
must reach contrary conclusions. As it
relates to the other part of the standard,
the ALJ should address whether the
appointing authority’s disciplinary
action contravened any rule or law.
Schaden v. DIA Brewing Co., LLC—
Court holds that Rules 59 and 60
generally preclude Rule 15 motions to
amend after Rule 12 dismissal - 2021
CO 4 (SC 01/04/21). This case requires
the Supreme Court to determine
whether, after a district court enters
an order dismissing an action pursuant
to C.R.C.P. 12(b)(1), C.R.C.P. 15(a)
gives the plaintiff the right to amend
its complaint as a matter of course and
without leave of the court or the consent
of the defendant, or whether such a
dismissal results in a final judgment that
cuts off the plaintiff ’s right to amend as
a matter of course. Reading C.R.C.P.
15(a) harmoniously with C.R.C.P. 59
and C.R.C.P. 60, the court concluded
that a final judgment cuts off a plaintiff ’s
right to file an amended complaint as a
matter of course under C.R.C.P. 15(a).
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Accordingly, because the dismissal order
at issue constituted a final judgment,
Plaintiff here did not have the right to
amend its complaint as a matter of course
but rather was obligated, if it wished to
amend, to seek relief from the judgment
and to file a motion requesting leave to
amend or indicating that Defendants had
consented in writing to the filing of an
amended complaint. Nonetheless, under
the circumstances of this case, the court
deemed it appropriate to consider the
viability of the amended complaint and
concluded, contrary to the district court,
that that amended pleading was not
futile but rather stated viable claims for
relief. Accordingly, the Supreme Court
affirmed the judgment of the division
below, albeit on different grounds, and
remanded this case with directions that
the case be returned to the district court
with instructions that the court accept
Plaintiff ’s amended complaint for filing,
after which Defendants may respond in
the ordinary course.
In re Marriage of Hogsett & Neale—
Supreme Court refines test for common law
marriage - 2021 CO 1 (01/04/21). The
Supreme Court revisited the test for
proving a common law marriage. Because
many of the indicia of marriage identified

in Lucero have become less reliable,
particularly in light of the recognition of
same-sex marriage and other social and
legal changes, the court refined the test
and held that a common law marriage
may be established by the mutual consent
or agreement of the couple to enter the
legal and social institution of marriage,
followed by conduct manifesting that
mutual agreement. It stressed that the
core inquiry is whether the parties
intended to enter a marital relationship—
that is, to share a life together as spouses
in a committed, intimate relationship of
mutual support and obligation.
In re Marriage of LaFleur & Pyfer—
Common law marriage test applies to
same sex marriages as well - 2021 CO
3 (01/04/21). The Supreme Court
reviewed whether a common law samesex marriage entered in Colorado may
be recognized as predating Colorado’s
recognition of formal same-sex
marriages. The court holds that state
law restrictions on same sex marriage
deemed unconstitutional in Obergefell v.
Hodges, cannot serve as an impediment
to the recognition of a same-sex marriage
predating that decision.

•2•

12.20
COLORADO COURT OF APPEALS
Redden v. Clear Creek Skiing
Corporation — Court of Appeals
enforces exculpatory agreement by ski
resort - 2020COA176 (CA 12/24/20).
Redden was hurt as she attempted to
exit the Ptarmigan ski lift, located in the
Loveland Ski Area. The Court of Appeals
considered whether ski area operators
can, by means of exculpatory agreements,
protect themselves from lawsuits arising
from the alleged negligence of their
employees. At issue in this case is the
validity of two exculpatory agreements
— one in connection with a purchase of
ski equipment, the other on the back of a
lift ticket — purporting to bar claims by
a skier injured while getting off a ski lift.
The two judges in the majority concluded
that the exculpatory agreements are not
only valid, but that they also do not
undermine public policies underlying
the Colorado Passenger Tramway Safety
Act. This was a 2-1 decision, so we likely
have not heard the last of it.
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Tuscany Custom Homes, LLC v.
Westover — Court of Appeals holds
unsigned post-mediation writing is not
admissible without supporting admissible
evidence - 2020COA178 (CA 12/24/20)
The parties went to mediation, but due
to the mediator’s computer problems,
mediation was concluded without
the parties signing any document
memorializing an agreement. Instead,
the mediator sent an email summarizing
the parties’ settlement terms to serve as
the basis for preparing a formal Mutual
Release and Settlement Agreement by
Tuscany’s counsel. The parties agreed,
through emails, that the terms were
correct, and Tuscany’s counsel drafted
and distributed a draft agreement. The
Westover defendants refused to sign the
agreement, but the other parties signed.
Tuscany filed a motion to enforce
a settlement agreement, which the
Platenaks joined.They alleged that an oral
settlement agreement was formed in the
mediation proceeding, and they attached
the mediator’s email and the draft
agreement. The Westover defendants
denied that an enforceable agreement
existed. In a deposition, the mediator
confirmed that the parties had reached
agreement and the terms in his email
and the subsequent emails accurately
reflected that agreement. The Court
of Appeals considered the scope and
application of the statutory protection
for
mediation
communications.
Mediation communications are generally
inadmissible in a judicial proceeding.
Here the question was whether this
protection applies to a mediation
communication as well as to evidence
that discloses information concerning a
mediation communication. Here it was
an unsigned, post-mediation writing
offered to prove the existence and terms
of an oral agreement reached during a

mediation proceeding. Because such an
unsigned writing is inadmissible, a party
cannot prove the existence or terms of
an agreement reached at mediation
unless it is reduced to writing and fully
executed or the party can present other,
admissible evidence of the agreement.
McWhinney
Centerra
Lifestyle
Center LLC v. Poag & McEwen
Lifestyle Centers-Centerra LLC Court of Appeals holds non-intentional
torts arising out of contract barred absent
independent duty of care - 2021 COA
2 (1/14/21). An operating agreement
(the Agreement) was created to govern
Centerra LLC. MCLC and P&M
signed the Agreement, and McWhinney
and PMLC signed as guarantors of
certain provisions. The joint venture
failed, and MCLC sued P&M, asserting
a breach of contract claim based on
the Agreement and seven tort claims.
Four of the tort claims were dismissed.
After a bench trial, the district court
concluded that P&M breached both
its fiduciary duties and contractual
obligations under the Agreement, and
it awarded $42,006,032.50 to MCLC
in damages plus interest. On appeal,
P&M contended that the district court
erred when it found P&M breached
the Agreement because the court
improperly (1) imposed fiduciary duties
on P&M, (2) found that P&M breached
its obligations under the Agreement,
and (3) calculated damages. The Court
of Appeals applied Delaware law as
required by the Agreement. Delaware
LLC managers owe traditional fiduciary
duties of loyalty and care to an LLC
and its managers, and nothing in the
Agreement eliminated those duties.
Therefore, P&M owed the fiduciary
duties of care and loyalty to MCLC
under the Agreement. Second, a party
is excused from performance of its
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contractual obligations if the other
party commits a material breach of
the contract. Here, the district court
properly found that P&M breached its
obligations under the Agreement on
multiple occasions. On cross-appeal,
MCLC contended that the district court
erred by dismissing MCLC’s common
law intentional tort claims after applying
the economic loss rule. The Agreement’s
choice of law provision applies only to
contract claims, and the related tort
claims are governed by Colorado law. In
Colorado, the economic loss rule provides
that a party suffering only economic
loss from the breach of an express or
implied contractual duty may not assert
a tort claim for the breach without an
independent duty of care under tort
law. In most instances the economic
loss rule will not bar intentional tort
claims. Here, the district court erred
when it applied the economic loss rule
to bar MCLC’s common law intentional
tort claims of fraudulent concealment,
intentional interference with contractual
obligations, and intentional inducement
of breach of contract because each of
these claims stems from a duty based in
tort law independent of the Agreement.
However, the economic loss rule barred
MCLC’s civil conspiracy claim because
as signatories to the contract, P&M and
PMLC’s duty not to conspire to breach
the contract stemmed solely from the
Agreement itself.
January 21, 2021
People in the Interest of R.J.B.
Juvenile Law – Court of Appeals holds
WebEx hearing complied with due process
requirements - 2021 COA 4 (1/21/21). In
this appeal of the findings in a parental
termination hearing, mother argued that
the juvenile court violated her right to due
process by conducting the termination
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hearing via Webex. However, mother
received notice of the hearing and had
the opportunity to be heard, and she was
represented by court-appointed counsel
throughout the proceeding. Further, the
juvenile court provided mother with
substantially similar procedures to those
available at an in-person termination
hearing. Therefore, mother was afforded
due process.
TENTH CIRCUIT COURT OF APPEALS
Mayotte v. U.S. Bank - Economic
loss rule bars tort claims under lending
agreement - Docket: 20-1027 (10th Cir.
1/22/21). The Tenth Circuit’s review
centered on whether the economic-loss
rule prevented use of tort remedies for a
lender’s failure to carry out its promises.
The claims grew out of Plaintiffappellant Mary Mayotte’s mortgage
with U.S. Bank. Mayotte sought
modification of the loan and alleged
that Wells Fargo had agreed to modify
her loan if she withheld three payments.
Based on this alleged understanding,
Mayotte withheld three payments. The
Bank denied agreeing to modify the
loan, and eventually foreclosed. The
foreclosure spurred Mayotte to sue,
asserting statutory claims (violation of
the Colorado Consumer Protection
Act), tort claims (negligence, negligent
supervision, and negligent hiring), and
a claim for a declaratory judgment.
The district court granted summary
judgment to U.S. Bank and Wells Fargo,
relying in part on the economic-loss rule
and Mayotte’s failure to present evidence
of compensatory damages. The district
court ultimately entered judgment in
favor of defendants-lenders, rejecting
Mayotte’s effort to recover tort remedies
for wrongful conduct consisting solely of
alleged contractual breaches. The Tenth

Circuit agreed with the district court
and affirmed judgment.
OTHER CASES OF INTEREST
American Guarantee & Liability
Insurance Co. v. ACE American
Insurance Co. – Primary insurer found
responsible to secondary carrier for excess
verdict - Docket: 19-20779 (5th Cir.
12/21/20). After Mark Braswell died
when his road bike collided with a
stopped truck, his survivors filed suit
against the truck’s owner, the Brickman
Group. Brickman was primarily insured
by ACE and secondarily insured
by Plaintiff AGLIC. ACE rejected
plaintiffs’ three settlement offers before
and during trial. The jury ultimately
awarded plaintiffs nearly $28 million,
plaintiffs and Brickman settled for
nearly $10 million, and AGLIC paid
nearly $8 million of the amount. AGLIC
then filed suit against ACE, arguing that
because ACE violated its duty to accept
one of the three settlement offers for
the primary policy limits, ACE had to
cover AGLIC’s settlement contribution.
The district court agreed, and the Fifth
Circuit affirmed the district court’s
judgment and held that ACE’s duty
was triggered by plaintiffs’ third offer,
and that ACE violated this duty. In this
case, the offer generated a duty because
it “proposed to release the insured fully”
and it was not conditional. Furthermore,
the evidence was sufficient to support
that ACE violated its Stowers duty
by failing to reevaluate the settlement
value of the case and accept plaintiffs’
reasonable offer.
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UPCOMING WEBINAR CLEs

HOW TO PREPARE FOR TAKING A
DEPOSITION
January 29, 2021, 1:30 PM - 5:00 PM
Instructors:
Hillary Patterson, Patterson Ripplinger
Dr. Mike McCabe, Exigent Forensic
Consulting
Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com

Sponsored by:
Exigent Forensic Consulting
Fraudsniffr
Ponderosa Associates Forensic Engineering
Rimkus Consulting Group
MAINTAINING STANDARDS
OF PROFESSIONALISM IN DEALING
WITH OPPOSING COUNSEL:
KEEPING YOUR COOL
February 11, 2021, 4:00 PM - 5:00 PM
Justice Richard Gabriel,
Colorado Supreme Court
Gina Rossi and Mamie Ling,
Hall & Evans LLC
Haley Maglieri, Messner Reeves LLP
Reid Jennings, Lasater & Martin PC
WESTERN SLOPE CIVIL
DOCKET ISSUES
February 16, 2021, 12:00 PM - 1:00 PM
Presented by:
Hon. Judge Lance Timbreza of the 21st
Judicial District
BACK TO BASICS: SUBPOENAS
February 18, 2021, 12:00 PM - 1:00 PM
Christina M. Huszcza and
Andrew M. LaFontaine
Stuart S. Jorgensen & Associates
PART II: DEPOSITION SKILLS BOOT
CAMP—LEARNING BY DOING
February 19, 2021, 12:00 AM - 5:00 PM
Instructor:
Jason Young, Pearl Schneider Young
Sponsored by:
Forensic Pursuit
Pike Court Reporting

WRITING WORKSHOP # 2 WRITING
TOOLS, RULES, AND ADMONITIONS
February 23, 2021, 4:00 PM - 5:30 AM
Presented by:
Marilyn Chappell,
Sweetbaum Sands Anderson
and
Brendan Powers,
Spies Powers & Robinson
THE TOP FIVE THINGS YOU NEED TO
KNOW ABOUT DATA PRIVACY IN 2021
February 25, 2021, 4:00 PM - 5:00 PM
Edward C. Hopkins Jr., Fisher Phillips
HURDLES TO PROFESSIONAL
ADVANCEMENT FOR THE LGBTQ+
ATTORNEY
March 16, 2021, 12:00 PM - 1:00 PM
Presented by:
Justice Marquez, CO Supreme Court
Christopher Reeves, Waltz | Reeves
Tessa Becker, VP & Sr. Corp. Counsel,
National CineMedia LLC
Ryann Peyton, CAMP
DOUBLE DOWN ON DEI STRATEGIES
DIVERSITY, EQUITY, AND INCLUSION;
GENERAL LIABILITY
March 18, 2021, 4:30 PM - 5:45 PM
Presented by: Sara Scott, CEO of the
Center for Legal Inclusiveness
WRITING WORKSHOP # 3 EDITING
- ILLUMINATION THROUGH
ELIMINATION SPONSORED BY:
BRADDY INVESTIGATIVE GROUP
March 23, 2021, 4:00 AM - 5:30 PM
Presented by:
Marilyn Chappell,
Sweetbaum Sands Anderson
and
Brendan Powers,
Spies Powers & Robinson

Click for information
and registration for all upcoming
Events and CLEs.
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