11.20

THE CDLA UPDATE

11.20

THE CDLA UPDATE
COLORADO SUPREME COURT
Freirich v. Rabin— Supreme Court resolves issues of attorney-client privilege for deceased
client - 2020 CO 77 (SC 11/2/20). A decedent’s personal representative subpoenaed
the decedent’s former attorney for the decedent’s legal files. The Supreme Court held
that a decedent’s complete legal files are not the decedent’s “property” under section 1512-709. Legal files belong to the lawyer, except for documents having intrinsic value or
directly affecting valuable rights. A lawyers’ duty to surrender certain papers to former
clients flows from professional ethics, not property law. Further, the Court held that the
decedent holds the attorney-client privilege after death, not the personal representative
but the Court also held that the act of appointing a personal representative impliedly
waives both the attorney-client privilege and waives Colorado Rule of Professional
Conduct 1.6’s duty of confidentiality as necessary for the administration of the estate.

COLORADO COURT OF APPEALS
Begley v. Ireson — Court of Appeals clarifies prelitigation privilege application 2020COA157 (CA 11/5/20). Statements made by an attorney during or in preparation
for pending legal proceedings are absolutely privileged so long as the remarks have
some relation to the proceeding. In contrast, Begley I had established that the litigation
privilege attaches to an attorney’s prelitigation statement only if (1) the statement is
related to prospective litigation and (2) the prospective litigation is contemplated in
good faith. In this case [Begley II], the division rejects the plaintiffs’ argument that the
attorney’s statements were not protected by the litigation privilege because they were
not defamatory. Instead, the Court concludes that the litigation privilege may shield
nondefamatory statements. Second, the division concludes that the attorney’s statements
in this case related to the prospective litigation because they were made after he was
retained to represent clients in connection with damages alleged to have been caused by
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construction activities on the plaintiffs’
property, were related to the construction
project and the contemplated litigation
and were made to individuals closely
connected with the contemplated
litigation. Finally, the division concluded
that the filing of a lawsuit is insufficient,
standing alone, to establish that the
litigation was contemplated in good
faith., but is instead, merely one factor
a court can consider when determining
whether an attorney contemplated the
litigation in good faith.
Peak Billing v. Mountain Sleep
Diagnostics — Court adopts three-part
test for vacating arbitration award 2020COA155 (CA 11/5/20). The issue
in this case was whether an arbitration
award should be vacated because it was
procured by fraud, corruption, or undue
means under the Uniform Arbitration
Act as adopted in Colorado. The
division adopts a three-part test widely
used in federal and other state courts to
determine when such an award should
be vacated. That test requires a movant
to establish the fraud; to show that the
fraud was not discoverable by exercising
due diligence prior to or during the
arbitration; and to demonstrate that
the fraud had a material effect on a
dispositive issue in the arbitration.

The issue in this case was
whether an arbitration award
should be vacated because
it was procured by fraud,
corruption, or undue means
under the Uniform Arbitration
Act as adopted in Colorado.

People v. Torline — Free exercise of
religion clause does not excuse criminal
conduct in growing marijuana 2020COA160 (CA 11/12/20). The
defendant, an ordained minister in
a cannabis ministry, challenges his
convictions for growing and dispensing
marijuana on the ground that he
uses marijuana for religious purposes.
A division of the court of appeals
concluded that applying Colorado’s
law criminalizing the possession and
growing of marijuana to a person who
conducts such activities for religious
reasons does not violate the person’s
rights under the Free Exercise Clauses
of the United States and Colorado
Constitutions.
Walker v. Ford Motor Company. 2020
COA 164 (CA 11/19/20). Walker was
injured when his Ford Explorer was
rear-ended by another vehicle. Walker
sued the other driver for negligence.
He also sued Ford, asserting that the
driver’s seat in his vehicle was defective
and contributed to his injuries. After
Walker settled his claim against the
other driver, he and Ford proceeded
to trial. The jury returned a verdict of
$2,915,971.20 in Walker’s favor, but
the judgment was reversed, and the case

was remanded for a new trial. After
the retrial, and nearly 10 years after
the crash, the district court entered
judgment against Ford in the amount of
$2,929,881.20. It also awarded Walker
prejudgment interest in the amount
of an additional $3.6 million, applying
the statutory rate of 9% per annum for
the entire 10 years. On appeal, Ford
contended that the district court erred
by awarding interest at the statutory
prejudgment rate from the inception of
the case through the entry of judgment
after the retrial. While Ford conceded
that it owes interest on the judgment, it
contended that its first appeal triggered
application of the lower post-judgment
rate for the remainder of the case.
[Under CRS § 13-21-101, interest
on personal injury damages accrues at
a rate of 9% per annum from the date
the injury occurred, through the date of
satisfaction of the judgment, unless the
judgment debtor appeals the judgment.
Post-judgment interest accrues from
the date of judgment through the
date of satisfying the judgment]. The
Court of Appeals argued that when the
mandate issued after the first verdict was
overturned and a new trial was ordered,
the first judgment ceased to exist. The
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effect of the reversal was to put the
parties in the same posture they were in
before the original judgment was entered
on April 1, 2013. From that holding, the
Court determined the posture of the
case was one where interest should be
‘prejudgment.’
Brooktree Village Homeowners
Association, Inc. v. Brooktree
Village, LLC – Court of Appeals
broadens standing for implied warranty
claims - 2020 COA 165 (CA 11/19/20).
Brooktree Village Townhomes is a
residential common interest community
as defined in the Colorado Common
Interest Ownership Act. The original
owner of the development sought
protection under the Bankruptcy Code
after it had completed and sold several
townhomes to residential purchasers
but before it completed construction
of the development. The lender took
possession and conveyed the common
areas to Brooktree Village Homeowners
Association, Inc. (Association), the
homeowners’ association formed by
the original developer. The Association
owns and manages the development’s
common areas for the use and benefit
of its members. A second developer,
Brooktree Village, LLC (Developer),
later acquired the remaining undeveloped
portions of the development other than
the common areas. Rivers Development,
Inc. (Builder), a construction company
affiliated with Developer, completed
construction of the development.
Developer sold all the newly constructed
townhomes to individual homeowners.
After discovering construction defects
throughout the development, the
Association sued Developer and Builder.
It sought damages for the costs of
repairing the construction defects in
the common areas, as well as in one of
the townhomes caused by construction

THE CDLA UPDATE
defects in the common areas. Following
a trial, a jury found Developer and
Builder liable for breach of implied
warranty and negligence and awarded
Association $1.85 million in damages.
The trial court awarded the entire
amount to Association on the breach
of implied warranty claim. On appeal,
Developer and Builder argued it was
error to allow Association to pursue
implied warranty claims against them
on behalf of Association members.
They contended that because the direct
purchasers bought their townhomes
from Developer, not Builder, Builder
lacked contractual privity with the
direct purchasers. Under Colorado
law, persons that can assert an implied
warranty claim are first purchasers from
a builder or seller. Under CCIOA, a
homeowner’s association has standing
to bring a breach of implied warranty
claim on behalf of itself and its members
to redress construction defects in the
common areas of the community. Here,
Builder created Developer to market
and sell the townhomes that Builder
constructed at the development, and
both Builder and Developer signed the
purchase agreements providing express
warranties. Therefore, the Court held that
the Builder provided implied warranties
to the direct purchasers. It also held that
the fact that Developer and Builder
never owned the common areas and
fewer than half of Association’s members
purchased townhomes from Developer
does not preclude Association’s standing
to pursue implied warranty claims for
construction defects in common areas. It
held that while Developer and Builder
were not in privity with Association
or with townhome owners that did
not purchase from them, the 23 direct
purchasers from Builder and Developer
have implied warranties of workmanship

and habitability from them, and those
purchasers have easement rights to use
the common areas. Consequently, a
defect in the common areas affects the
rights of every owner in the development,
and Association may recover damages to
repair such defects.
Rueb v. Rich-Fredericks — Court
of Appeals broadens ‘three strike’ rule 2020COA168 (CA 12/3/20). When an
inmate has three or more civil lawsuits
that were dismissed for being frivolous,
groundless, malicious, or failed to state
a claim — referred to as “strikes” — the
inmate loses the privilege to file a new
civil action based on prison conditions in
forma pauperis. In this case, a division of
this court considers whether that same
loss of privilege applies under section
13-17.5- 102.7(1), C.R.S. 2020 when an
inmate’s civil complaint includes claims
for relief based on prison conditions
and non-prison conditions. The division
concludes that an inmate’s civil action
that contains both prison related and
non-prison related claims, may be
dismissed if the inmate has three or
more strikes and the inmate is given the
opportunity to pay the filing fee and fails
to do so.
TENTH CIRCUIT COURT OF APPEALS
Elite Oil Field Enterprises v. Reed –
Tenth Circuit dismisses appeal for subject
jurisdiction - Docket: 19-1406 (10th
Cir. 11/3/20). Defendants Garrett Reed,
Reilly Reed, Element Services, LLC,
Jhenna Reed, Reedesign Concepts, and
Robert Kubistek appealed a district court
order remanding this case from federal
district court to Colorado state court
due to lack of subject matter jurisdiction.
Plaintiff Elite Oil Field Enterprises, Inc.
(Elite) moved to dismiss the appeal for
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lack of appellate jurisdiction. Plaintiff
Elite was a Colorado corporation formed
in March 2012 to provide roustabout
services for the oil field industry.
Immediately after its formation, Elite
formed two subsidiaries: Elite Oil
Field Services, Inc. and Elite Oil Field
Equipment, Inc. At some point after the
formation, Reilly Reed (Reilly) became
upset that he only had a 25% ownership
interest in Elite and believed that he
was entitled to a 50% share. Reilly and
his brother Garrett Reed (Garrett)
allegedly devised a scheme for Reilly
to form, surreptitiously, a competing
company known as Element Services,
LLC (Element), and for Element to
improperly lure away Elite’s customers
and employees with the intent of
economically harming Elite and
rendering Elite unable to continue its
operations. As part of the scheme, Reilly
filed a civil lawsuit in Colorado federal
district court against Elite, its two
subsidiaries, his former business partner
Dustin Tixier, and business manager
Jason Whisenand, alleging in pertinent
part, Elite’s corporate documents were
altered such that Reilly owned only 25%
of the total outstanding corporate stock
rather than the originally agreed upon
50%. Plaintiffs moved to transfer and
consolidate the multiple civil suits and
counterclaims to Colorado state court.
The Tenth Circuit determined it lacked
subject matter jurisdiction over the
appeal, thereby granting Elite’s motion
to dismiss this appeal.
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UPCOMING WEBINAR CLEs
EFFECTIVE LEGAL RESEARCH
AND WRITING STRATEGIES FOR
DEFENSE WARRIORS
January 12, 2021, 4:00 - 5:30 PM

Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

CURRENT TRENDS IN PROPERTY
DAMAGE BAD FAITH CASES
January 14, 2021, 12:00 - 1:00 PM
LECH V. GREENWOOD VILLAGE –
ANATOMY OF A POLICE TAKINGS CASE
January 26, 2021, 12:00 - 1:00 PM
Presented By:
Andy Nathan, and
Ashley Hernandez-Schlagel,
Nathan Dumm & Mayer
HOW TO PREPARE FOR
TAKING A DEPOSITION
January 29, 2021, 1:30 - 5:00 PM
Instructors:
Hillary Patterson,
Patterson Ripplinger
Dr. Mike Mccabe,
Exigent Forensic Consulting
Sponsored By:
Exigent Forensic Consulting
Fraudsniffr
Ponderosa Associates Forensic Engineering
Rimkus Consulting Group
MAINTAINING STANDARDS OF
PROFESSIONALISM IN DEALING
WITH OPPOSING COUNSEL:
KEEPING YOUR COOL
February 11, 2021, 4:00 - 5:00 PM

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com

Justice Richard Gabriel,
Colorado Supreme Court
Gina Rossi And Mamie Ling,
Hall & Evans LLC
Haley Maglieri,
Messner Reeves LLP
Reid Jennings, Lasater & Martin PC

Click for information
and registration for all upcoming
Events and CLEs.
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