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COLORADO SUPREME COURT
No cases of note.

COLORADO COURT OF APPEALS
Suydam v LFI Fort Pierce — “Going and coming” rule was discussed; realignment of parties
during trial - (CA 10/08/20). The Court of Appeals analyzed the scope of the “goingand-coming” rule, which applies to the issue of whether an employer may be held liable
for damages caused by the negligence of one of its employees while the employee is
commuting between work and home or another personal destination. The Court found
that the evidence presented at trial did not support the instruction. A second issue
on which the Court ruled was the novel procedural issues arising from the voluntary
dismissal of a plaintiff ’s claims against fewer than all defendants before or during trial
under and the district court’s change in a party’s status from defaulted defendant to
nonparty at fault during trial. The division concluded that the change in the party’s status
did not prejudice the appealing defendant because the district court instructed the jury
that the nonparty was liable to plaintiffs.
Smith v. Surgery Center at Lone Tree, LLC – Corporate practice of medicine doctrine results
in reversal of judgment - 2020 COA 145 (CA 10/15/20). This case involved the corporate
practice of medicine doctrine That doctrine prohibits a corporation that employs a
physician from interfering with the physician’s medical judgment. Plaintiff Smith visited
SpineOne for an evaluation of her back pain. Khan, a SpineOne employee and Smith’s
treating physician, performed an epidural injection in her spine at Surgery Center at
Lone Tree, LLC (SCLT), an ambulatory surgical center. Khan used the drug Kenalog
off-label (in a way not approved by the US Food and Drug Administration) and did not
obtain Smith’s informed consent to his off-label drug use. Smith subsequently lost all
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feeling in her lower extremities. She was
eventually diagnosed with paraplegia and
remains permanently paralyzed below
the waist. Smith and her husband sued
Khan, SpineOne, and SCLT. The Smiths
settled their claims against Kahn before
trial, and the trial court dismissed their
claims against SpineOne. As to SCLT,
a jury found in the Smiths’ favor and
awarded them $14,905,000 in damages.
Applying the Health Care Availability
Act (HCAA), the trial court reduced
the verdict to $6,974,692.27. SCLT
appealed the judgment, and the Smiths
cross-appealed the reduction of the
award under the HCAA. SCLT argued
that the Smiths’ negligence claims
against it are barred by the corporate
practice of medicine doctrine and thus
should not have been submitted to the
jury. The decision to administer a certain
medication to a patient in a certain
situation is a medical decision made
by a physician alone. Because SCLT
could not dictate to Khan how he could
use Kenalog, SCLT cannot be held
vicariously liable for Khan’s negligent
administration of that drug. Further,
a health care facility generally has no
obligation to obtain a patient’s informed
consent. Accordingly, as a matter of law,
the trial court should have dismissed the
corporate negligence and uninformed
consent claims against SCLT. SCLT
also argued that the Smiths’ claim
for negligence per se should not have
been submitted to the jury. Here, the
Smiths’ negligence per se claim relied
on state licensing regulations for ASCs
and federal regulations for Medicare
reimbursement. These regulations were
not primarily enacted to protect patient
safety and therefore cannot serve as
the basis for a negligence per se claim.
The Court found that judgment should
have been entered on behalf of SCLT.
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Because the trial court should have ruled
in SCLT’s favor as a matter of law, the
Court of Appeals did not address either
the evidentiary issues raised by SCLT or
the Smiths’ cross-appeal challenging the
constitutionality of the HCAA.
State Farm Mutual Auto Insurance
Co. v. Steul - Court of Appeals sets
some limits on service deadlines and finds
no automatic extension under substituted
service statute - 2020 COA 146 (CA
10/15/20) Steal was involved in a
traffic accident with Fehringer, who
was insured by State Farm. State Farm
compensated Fehringer for his injuries,
and as Fehringer’s subrogee, it sought
to recover from Steul. Steul’s insurer,
Allstate, failed to settle with State Farm.
One day before the applicable statute
of limitations expired, State Farm filed
a complaint against Steul. The next day,
the trial court issued a delay reduction
order requiring State Farm to file a
return of service within 63 days of
filing the complaint, October 10, 2016.
On October 14, 2016, the trial court
notified State Farm that the case would
be dismissed without prejudice 35 days
from the date of the order unless a return
of service, notice of dismissal, stipulation

On October 14, 2016, the trial
court notified State Farm that
the case would be dismissed
without prejudice 35 days
from the date of the order
unless a return of service,
notice of dismissal, stipulation
for settlement, or statement
showing good cause was filed.

for settlement, or statement showing
good cause was filed. State Farm
thereafter requested and was granted
two additional extensions of time
based on allegations that it was having
difficulty locating Steul. On the day that
the second extension expired, State Farm
filed a motion for substituted service.
The trial court did not rule on that
motion, but on June 23 it dismissed the
case without prejudice. On December
1, 2017, State Farm filed a motion to
reinstate the case. The court granted the
motion and subsequently allowed State
Farm additional extensions of time to
effect substituted service. State Farm
ultimately served Steul through Allstate
and filed proof of service on December
18, 2018. In January 2019, Steul filed
a motion to quash untimely service
of process and dismiss the complaint.
The trial court found that the service
delay was unreasonable and granted
the motion. On appeal, State Farm
contended that the trial court erred by
applying the wrong law to the dismissal.
Given that the trial court has broad
discretion when determining whether
to dismiss a case, the Court of Appeals
properly applied the law. Here, the delay
at issue extended well beyond the trial
court’s initial 63-day deadline. The court
granted at least seven extensions of time,
approved alternative service methods,
and had previously reinstated the case
after dismissal for failure to meet a Rule
4(m) deadline. Because the period of
delay was so extended, the trial court
did not err. Lastly, State Farm argued
that the trial court erred by failing
to consider whether, based on public
policy concerns, a plaintiff who effects
service pursuant to CRS § 42-7-414(3)
must be given extended time to serve a
defendant. While this provision allows
for service of process on an insurance
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carrier as the agent of the insured under
certain circumstances, the plain language
of subsection (3) contains no indication
that it was intended to alter plaintiffs’
existing obligations under Rule 41(b)
or Rule 4(m). Therefore, the trial court
did not err by declining to consider
the standards set forth in CRS § 42-7414(3) in connection with the motion to
dismiss.
Trudgian v. LM General Insurance
Co. Motor Vehicle Registration Fees
– Registration fees are element of damages
in total loss claim - 2020 COA 147 (CA
10/15/20). Trudgian purchased auto
insurance from LM General Insurance
Co. (LM). The insured vehicle was later
damaged in an accident. LM declared
the vehicle a total loss and gave Trudgian
an itemized settlement statement. The
settlement statement did not include
reimbursement for registration fees
Trudgian paid for the vehicle for the
time following the accident, and LM
never reimbursed her for those fees.
LM filed a motion asking the trial
court to decide, as a matter of law, that
CRS § 10-4-639(1) does not require
it to reimburse Trudgian for any credit
the Department of Motor Vehicles
gave or would give her for registration
fees she paid on the vehicle during
the period after the accident. The trial
court found the payments mandatory
under the statute. On interlocutory
appeal, LM argued that the trial court
erred in finding the registration fee
reimbursement mandatory. However,
the Court of Appeals held that the plain
language of CRS § 10-4-639(1) requires
the insurer to reimburse the insured for
registration fees associated with the total
loss of a vehicle and thus the trial court
did not err.
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TENTH CIRCUIT COURT OF APPEALS
Aubrey v. Koppes Court
of
Appeals reverses ADA claim of county
employee Docket: 19-1153 (10th
Cir. 10/18/20). Plaintiff Kimberly Aubrey
worked for the Weld County, Colorado,
Clerk and Recorder’s office. She became
unable to work for a time due to posterior
reversible encephalopathy syndrome
(“PRES”), a rare condition characterized
by fluctuating blood pressure that causes
swelling in the brain, coma and sometimes
death. Eventually Aubrey’s PRES resolved,
and she began to recover. The County
allowed her to take several months off but
eventually terminated her employment.
By that time, Aubrey contended, she
recovered sufficiently to be able to return
to her job, with reasonable accommodation
for her disability. Aubrey sued the County
under the Americans with Disabilities Act
(“ADA”), and several related statutes. The
district court granted the County summary
judgment on all claims. The Tenth Circuit
reversed in part, finding Aubrey presented
sufficient evidence that a jury could have
found the County failed to engage in the
collaborative interactive process that the
ADA called for between an employer and
an employee in order to determine whether
there was a reasonable accommodation
that would have permitted Aubrey to
perform the essential functions of her
job. Considering that evidence, Aubrey’s
failure-to-accommodate and disability
discrimination claims were sufficient to
survive summary judgment. Summary
judgment for the County was affirmed
on Aubrey’s retaliation claims because she
failed to present sufficient evidence for a
reasonable jury to find that the County
terminated her employment in retaliation
for her asking for an accommodation.

Speidell v. United States – Court
rejects marijuana company’s objections
to IRS subpoenas - Docket: 19-1214
(10th Cir. 10/20/20). The Appellants
objected to the IRS’s attempts to collect
and audit information about their
marijuana-related business practices,
arguing: (1) the IRS investigation was
quasi-criminal, exceeded the Agency’s
authority, and was being conducted
for an illegitimate purpose; (2) even
if the investigation had a legitimate
purpose, the information sought was
irrelevant; and (3) the investigation was
in bad faith and constituted an abuse of
process because (a) the IRS may share
the information collected with federal
law enforcement agents, (b) the IRS
summonses are overly broad and require
the creation of new reports, (c) the
dispensaries had a reasonable expectation
of privacy in the data they tender to state
regulatory authorities, and (d) those
state authorities could not provide the
requested information without violating
Colorado law. The Appellants further
contended the district court applied the
wrong standard of review when it denied
motions to quash and granted motions to
enforce the summonses. Relying on the
reasoning outlined in Standing Akimbo,
LLC v. United States, 955 F.3d 1146,
1150–69 (10th Cir. 2020), the Tenth
Circuit rejected Appellants’ arguments
and affirmed the district court’s rulings
in favor of the IRS.
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OTHER CASES OF INTEREST
Scottsdale Insurance Co. v. United
Rentals, Inc. – First Circuit holds
tortfeasor’s policy is obligated to indemnify
rental company - Docket: 18-1588 (1st
Cir. 10/2/20). In this insurance coverage
dispute, the First Circuit vacated the
decision of the district court holding
that United Rentals, Inc. was entitled
to defense costs from Scottsdale
Insurance Company as an additional
insured and that the Scottsdale policy
afforded additional insured coverage
to United Rentals for its direct and
vicarious liability but that this coverage
was excess above United Rentals’ own
coverage under its policies with ACE
American Insurance Company. Gomes
Services, Inc. contracted with United
Rentals to rent an electric boom lift.
While operated by a Gomes employee,
the lift struck and injured Guy Ayotte.
Ayotte sued United Rentals and Gomes.
At the time of the accident, Gomes was
insured by Scottsdale under a policy
that extended coverage to any party that
Gomes was required by written contract
to add as an “additional insured.” United
Rentals requested that Scottsdale defend
and indemnify United Rentals. After
the district court made its ruling both
parties appealed. The First Circuit held
(1) Scottsdale had a duty to indemnify
United Rentals in the Ayotte action for
both its direct and vicarious liability;
and (2) United Rentals’ relevant policies
did not qualify as “valid and collectible
insurance,” and therefore, the Scottsdale
policy afforded coverage to United
Rentals.
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SPONSOR SPOTLIGHT

UPCOMING WEBINAR CLEs
COMMUNICATING PROFESSIONALLY
IN THE HEAT OF THE MOMENT
October 29, 2020, 4:00 PM - 5:30 PM

Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Presented by:
Anthony Viorst, The Viorst Law Offices
Michelle Harden, Messner Reeves
In honor of Legal Professionalism
Month, the Colorado Defense Lawyers
Association (CDLA) and the Colorado
Trial Lawyers Association (CTLA) are
hosting a special CLE ethics discussion
and trivia event.
PHC AND DOWC LITIGATION
DURING COVID 19
HOW TO PROPERLY PREPARE AND
PRESENT YOUR CASE TO THE PHC
UNIT DURING PRE-HEARINGS AND
SETTLEMENT CONFERENCES
DURING THE PANDEMIC
November 5, 2020, 4:30 PM - 5:30 PM
Presented by: PAJL John Sandberg
Perspective on litigation during COVID
19 from the Prehearing and Settlement
Conference Unit.
TRO OR PRELIMINARY INJUNCTION
IN EMPLOYMENT CASES: STRATEGIZE,
PREPARE AND EXECUTE IN COURT
November 10, 2020, 4:00 PM - 5:00 PM

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com

Presented by: Michele Choe, Wheeler
Trigg O’Donnell, and Steven Gutierrez,
Holland & Hart

Click for information
and registration for all upcoming
Events and CLEs.
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