08.20

THE CDLA UPDATE

08.20

THE CDLA UPDATE
COLORADO SUPREME COURT
Gonzales v. People— Absent evidence of fabrication, voice recording may be authenticated
by lay witness - 2020 CO 71 (9/14/20). The Supreme Court held that, in the absence
of evidence suggesting that a proffered voice recording has been altered or fabricated,
a proponent may authenticate a recording by presenting evidence sufficient to support
a finding that it is what the proponent claims. Once this prima facie burden is met,
authenticity becomes a question for the factfinder.
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SkyWest v. ICAO
Welch v. Colorado State Bd. of Plumbing

COLORADO COURT OF APPEALS
People v. Johnson —Abatement of restitution - 2020COA124 (CA 8/20/20). Okay,
this is a little obscure, but I actually had this issue once…. if your client dies while his
criminal conviction is pending, what happens to the restitution order [including the
insured part]? The division concluded that when a defendant dies while his direct appeal
is pending, as in this case, the doctrine of abatement ab initio extinguishes everything
associated with the case — including the restitution order — and leaves the defendant as
if he had never been indicted or convicted. Accordingly, the division remands the case to
the district court with instructions to abate the defendant’s criminal conviction; dismiss
the charges against him; vacate any orders concerning costs, fees, and fines; and vacate
the restitution order.
Trujillo v. Vail Clinic — Court of Appeals reverses trial court and allows expert testimony
on questionable theory to go to jury - 2020COA126 (CA 8/20/20). A division of the
court of appeals addresses whether the trial court erred by ruling that expert testimony
about Cranial Compression Ischemic Encephalopathy (CCIE) was inadmissible under
CRE 702. The division concluded that because CRE 702’s liberal admission standard
requires only that expert testimony be reasonably reliable and any expert testimony
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will be further vetted at trial by crossexamination and the presentation
of contrary testimony, the CCIE
testimony here was admissible. During
Trujillo’s birth, he suffered injuries that
reduced the supply of oxygen to his brain
and left him with permanent disabilities.
Trujillo and his parents sued defendants,
alleging
professional
negligence.
Plaintiffs disclosed several experts who
were prepared to testify that CCIE
caused the reduction of the blood/oxygen
supply to Trujillo’s brain. Before trial, the
district court found the CCIE testimony
was neither reasonably reliable, helpful
to the jury, nor admissible under CRE
403. On appeal, plaintiffs argued that
the district court erred by excluding the
CCIE testimony. CRE 702 provides
for the admission of expert testimony
based on scientific, technical, or other
specialized knowledge if it is both
reliable and relevant. Expert testimony is
relevant if it would be helpful to the jury
and satisfies the CRE 403 requirement
that the probative value of the evidence
not substantially outweigh the danger
of unfair prejudice. The reliability of
expert testimony requires consideration
of the totality of the circumstances
surrounding the proposed expert
testimony. The standard for admitting
expert testimony is liberal. Here, the
trial court put determinative weight on
the fact that CCIE, as a complete theory,
had not been tested, widely accepted
in the medical field, or published in
peer-reviewed journals. However, the
Court of Appeals found that under the
totality of the circumstances, which
included the reliability of the underlying
pathophysiological mechanisms and
concepts on which CCIE is based,
combined with an expert’s testimony
that the pathophysiology was consistent
with and supported the validity of CCIE,
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rendered CCIE reasonably reliable.
Further, it held that plaintiffs’ expert’s
testimony that CCIE fit as a cause of
Trujillo’s condition and no other causes
were plausible was uncontroverted and
thus reliable. Because the testimony was
reliable and bore on causation, it was
determined to be helpful to the jury and
therefore relevant and admissible under
CRE 403.
SkyWest v. ICAO — Bad facts make bad
law holding - 2020COA131 (8/27/20).
The Court of appeals affirmed an
injured party’s deviation from travel
status had not ended because he was
intoxicated and had not returned to his
hotel. However, the Court also affirmed
that the deviation had ended when
he attempted to return to a coworker’s
hotel the employee returned to the
course and scope of employment from
a personal deviation when he drunkenly
and mistakenly went to a co-employee’s
hotel. This was central to a finding
of compensation for injuries, as the
employee was hit by a car crossing a
roadway after leaving the co-employee’s
hotel. The Court also determined that
preservation of a second blood sample
is required to limit a claimant’s benefits
due to an injured worker’s intoxication
under section 8-42-112.5. As relevant,
that statute imposes a 50% reduction in
nonmedical benefits if the work-related
accident resulted from the presence in
the worker’s system of a blood alcohol
level exceeding 0.10 percent. Because
a second sample of decedent’s blood
had not been preserved as mandated
by section 8- 42-112.5, the Panel
determined that the employer could not
take advantage of the 50% reduction in
benefits. The division affirms this ruling
as well.

Welch v. Colorado State Bd. of
Plumbing
2020COA13(CA
8/27/20). A division of the court of
appeals considers whether section 1258-117, C.R.S. 2018, repealed and
replaced by section 12-155-124, C.R.S.
2019, of the Plumbing Practice Act
is unconstitutionally vague and, in
doing so, applies principles of statutory
construction to determine whether the
statute requires line-of-sight supervision
of plumbing apprentices at the job site.
The division concludes that section
12-155-124 is not void for vagueness
because the terms here challenged,
although ambiguous, are capable of a
constitutional construction. Because the
division concludes that section 12-155124 only requires that a licensed plumber
supervising apprentices be within a
sufficient distance of the apprentice,
whether in or outside a building, in
order to monitor, inspect, and sign off
on the apprentice’s work with reasonable
frequency, the division vacates the
Board’s order. The Board2 found that Mr.
Welch and Confidence violated section
12-155-124, C.R.S. 2019, by allowing a
plumbing apprentice to use a soldering
torch without having line-of-sight
supervision from a licensed plumber.
As a result, the Board imposed a $2300
fine against Mr. Welch and Confidence,
suspended Mr. Welch’s journeyman and
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master plumber licenses for five years,
and suspended Confidence’s plumbing
contractor registration for five years.
Morris v. ICAO — DIME finding can be
challenged by employer - 2020COA129
(CA 8/27/20). In this workers’
compensation case, the division
holds that a DIME’s “findings and
determinations,” as contemplated by
section 8-42-107.2(4)(c), do not include
a DIME’s recommendation to convert a
scheduled impairment to a whole person
impairment, and that the insurer and
employer do not forfeit their right to
challenge a claimant’s request to convert
his impairment even if the insurer and
employer do not request a hearing on
the issue of conversion within twenty
days of the DIME report.
Bilderback v. McNabb - Trial court
must utilize Trinity procedures including
hearing, to resolve factual issues applicable
to immunity - 2020 COA 133 (CA
9/3/20). Officer McNabb was stopped
at a red light at an intersection when
he received an emergency call. As the
officer drove through the red light and
proceeded through the intersection,
Bilderback’s motorcycle collided with
the patrol car. Bilderback sued Officer
McNabb and the City and County of
Denver for damages. Defendants moved
to dismiss under CRCP 12(b)(1),
arguing that Bilderback’s claims were
barred by sovereign immunity under
the GIA. The district court denied the
motion. On appeal, defendants argued
that the district court misconstrued CRS
§ 42-4-108(2)(b). They contended that
the statute addresses the driver’s conduct
before entering the intersection, and the
court erred by reading into the statute
a requirement that an officer drive
slowly after entering an intersection
and while passing through it after the
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officer already has the right-of-way.
The Court of Appeals held the district
court properly construed the emergency
vehicle
exception.
Defendants
contended, alternatively, that the district
court erred in not holding an evidentiary
hearing under Trinity Broadcasting to
resolve the disputed fact of whether
Officer McNabb’s view of Bilderback
was obstructed by a truck. When there
is no evidentiary dispute, the court
may rule on a CRCP 12(b)(1) motion
and decide the sovereign immunity
question without a hearing, based on the
pleadings alone but they must employ
the Trinity procedures to determine facts
necessary to resolve all disputed issues
of immunity. Here, the district court
erred by not determining, through an
evidentiary hearing or other necessary
procedures, whether Officer McNabb’s
view of the motorcycle was obstructed,
which is a central factual issue.
Woo v. El Paso County Sheriff’s
Office — GIA bars replevin actions by
persons convicted of crimes - 2020C0A134
(CA 9/10/20). After he was prosecuted
and sentenced in a criminal case, the
plaintiff filed this civil action in replevin
to gain possession of property that law
enforcement officers had legally seized
from him during and after his arrest.
The Court of Appeals held that the
GIA bars the replevin action and that
applying the GIA’s bar does not violate
the plaintiff ’s due process rights because
he had an alternative remedy to recover
the property in the related criminal
case. The division further concludes that
the district court properly dismissed
the replevin action with prejudice
because the defendants enjoy sovereign
immunity from that action.

People v. Black — Court of Appeals
instructs trial courts to inquire about
deadlock before giving instructing to
continue deliberations - 2020COA136A
(9/17/20). The Court of appeals
concluded that when a deliberating
jury’s question indicates that it might be
at an impasse, the trial court must first
determine whether progress towards
a unanimous verdict is likely. After
making this threshold determination,
the trial court should exercise its
discretion in deciding whether (and,
if appropriate, how) to instruct the
jury to continue deliberating. Here the
Court of Appeals decided the trial court
abused its discretion by instructing the
jury to continue deliberating without
first determining whether the jury was
deadlocked and, if so, how intractably.
Because the trial court failed to make
this threshold determination, the
Court stated there was a possibility
that the instruction was coercive.
TENTH CIRCUIT COURT OF APPEALS
Sinclair Wyoming v. Infrassure – Court
finds affirms arbitration award where
no actionable misconduct shown - (10th
Cir. 8/17/20). In 2013, a fire caused the
Sinclair Wyoming Refining Company
to restrict operations for several months.
It filed a claim with its eighteen insurers,
including Infrassure, Ltd., which
collectively provided Sinclair coverage
for business interruption losses under an
all-risk insurance policy. In 2015, after
twenty months of claim adjustment,
Sinclair and the other seventeen insurers
settled the claim. But Infrassure did
not agree with the settlement value
and eventually exercised its right under
the policy to have Sinclair’s covered
loss calculated by a panel of three
appraisers. The panel valued the loss at
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$60,365,508, with Infrassure liable for
$4,527,413. Infrassure, still unsatisfied,
sought to invalidate the award in district
court, arguing that the appraisers relied
improperly on the settlement amount
rather than independently valuing the
loss. The district court rejected this
theory and confirmed the award, holding
Infrassure failed to show any actionable
misconduct on behalf of the appraisers.
After review, the Tenth Circuit affirmed.
Quintana v. Santa Fe County Board
of Comm. – 10th Circuit reverses district
court rulings on 1983 and municipal
liability - Docket: 19-2039 (10th Cir.
8/28/20). Ricardo Ortiz died in 2016
while in the custody of the Sante Fe
Adult Detention Facility (ADF). Ortiz’s
personal representatives sued multiple
individual ADF affiliates, alleging
state claims under the New Mexico
Tort Claims Act and violations of his
Fourteenth Amendment right to medical
treatment under 42 U.S.C. 1983. The
defendants moved to dismiss the first
amended complaint, and the plaintiffs
moved to amend their complaint to
include a claim for municipal liability
that was not in any prior complaint.
In an order addressing both motions,
the district court dismissed the section
1983 claims, denied the plaintiffs leave
to amend to include that municipal
liability claim, and remanded the statelaw claims. On appeal, the plaintiffsappellants argued the district court erred
in dismissing the section 1983 claims
against individual prison employees and
in denying leave to amend. The Tenth
Circuit agreed that plaintiffs-appellants
plausibly alleged Officer Chavez violated
Ortiz’s clearly established constitutional
right to medical care for acute symptoms
related to his withdrawal from heroin.
But the Court could not conclude they
plausibly alleged the other individual
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defendants violated Ortiz’s clearly
established constitutional right to
medical care under these circumstances.
Therefore, the Court vacated the district
court’s dismissal with regard to Officer
Chavez but affirmed with regard to the
other individual defendants. Separately,
the Court concluded the district court
should not have denied the plaintiff
leave to amend for reasons of futility:
the district court determined that the
plaintiff could not state a claim for
municipal liability without first properly
stating a claim against an individual,
but Tenth Circuit precedent allowed
municipal liability even where no
individual liability existed. Accordingly,
the Court vacated the district court’s
denial of leave to amend.
McDaniel v. Navient Solutions – 10th
Cir. Holds student loans not excepted
from discharge in bankruptcy section Docket: 18-1445 (10th Cir. 8/31/20).
Plaintiffs-appellees Byron and Laura
McDaniel claimed they discharged
some private student loans in their
Chapter 13 bankruptcy. DefendantAppellant Navient Solutions, LLC, the
loans’ creditor, moved to dismiss the
McDaniels’ claim under Federal Rule
of Civil Procedure 12(b)(6), contending
that the loans were excepted from
discharge under 11 U.S.C. 523(a)(8)
(A)(ii). This case raised a question of
first impression to the Tenth Circuit of
whether an educational loan constituted
“an obligation to repay funds received
as an educational benefit,” within
the meaning of section 523(a)(8)(A)
(ii). The Court concluded that it did
not, therefore, the Court affirmed the
bankruptcy court’s interlocutory order
denying Navient’s motion and remanded
the case for further proceedings.

McCraw v. City of Oklahoma City
– 10th Cir. Holds ban on activities on
medians was unconstitutional - Docket:
19-6008 (10th Cir 8/31/20). Oklahoma
City Ordinance 25,777 prohibited
standing, sitting, or remaining for most
purposes on certain medians. Plaintiffs
were Oklahoma City residents, a
minority political party in Oklahoma,
and an independent news organization.
They used medians to panhandle, engage
in protests or other expressive activity,
mount political campaigns, cover the
news, or have personal conversations.
After they were no longer able to engage
in such activity due to the ordinance,
plaintiffs sued Oklahoma City and its
chief of police, William Citty, alleging
violations of their First and Fourteenth
Amendment rights. The district court
dismissed plaintiff Trista Wilson’s
First Amendment claim; granted
summary judgment favoring the City on
plaintiffs’ due process vagueness claims;
and, following a bench trial, entered
judgment against plaintiffs on all other
claims. After review, the Tenth Circuit
Court of Appeals reversed the court’s
entry of judgment in favor of the City
on plaintiffs’ First Amendment claims; it
reversed the dismissal of Wilson’s First
Amendment claim; and affirmed on all
other claims.
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Emmett v. Armstrong – Timely holding
from 10th Cir about resisting, tasing and
training of officers - Docket: 18-8078
(10th Ci. 9/1/20). While responding to
a report of a fight at an Elks Club in
Greybull, Wyoming, Officer Shannon
Armstrong arrested Morgan Emmett
for interfering with a peace officer. To
effectuate the arrest, Armstrong tackled
Emmett then tased him. Emmett
brought a 42 U.S.C. 1983 suit, claiming
that Armstrong violated his Fourth
Amendment rights by unreasonably
seizing him when arresting him
without probable cause and by using
excessive force when using his taser
to effectuate the arrest. Emmett also
brought a failure-to-train claim against
Police Chief Bill Brenner, in his official
capacity. The district court granted
summary judgment to Armstrong based
on qualified immunity on all claims and
to the city for lack of a constitutional
violation. Emmett’s unreasonable seizure
claim was based entirely on Officer
Armstrong’s failure verbally to identify
himself as a police officer before seizing
Emmett, thus precluding probable cause
to believe Emmett knowingly interfered
with a peace officer. The Tenth Circuit
found that because there were significant
indicia from the circumstances that
Armstrong was a police officer, it was
objectively reasonable for Armstrong
to believe that Emmett knew he was a
police officer. Thus, because the arrest was
not a constitutional violation, Armstrong
was entitled to qualified immunity. With
regard to Emmett’s second claim of
excessive force, the Tenth Circuit agreed
with Emmett that a jury could have
found tasing him after he was no longer
actively resisting constituted excessive
force. Armstrong was not entitled to
qualified immunity on that claim. With
regard to claims against Chief Brenner,
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because the Tenth Circuit reversed
the district court’s finding that no
constitutional violation occurred insofar
as the excessive force claim was involved,
it also reversed the district court’s grant
of summary judgment on Emmett’s
failure-to-train claim against Chief
Brenner in his official capacity to the
extent that it related to Armstrong’s use
of force.
Fedor v. United Healthcare –
Confirming
arbitration
agreement
condition
precedent
to
compelling
arbitration - 19-2066 (9/16/20).
Plaintiff-appellant Dana Fedor appealed
a district court’s order compelling her to
arbitrate employment-related claims she
brought against her former employer,
UnitedHealthcare, Inc. (UHC), and
United Healthcare Services, Inc. Fedor
argued the district court impermissibly
compelled arbitration before first finding
that she and UHC had indeed formed
the arbitration agreement underlying
the district court’s decision. To this,
the Tenth Circuit agreed, concluding
that the issue of whether an arbitration
agreement was formed in the first
instance had to be determined by the
court, even where there has been a failure
to specifically challenge provisions
within the agreement delegating certain
decisions to an arbitrator. Judgment was
vacated and the matter remanded for
further proceedings.
OTHER JURISDICTIONS
MSP Recovery Claims, Series LLC
v. Ace American Insurance Co. –
Medicare claims by debt collectors found
permissible - Eleventh Circuit Dockets:
18-12139, 18-12149, 18-13049, 1813312 (9/4/20). Plaintiffs, collection
agencies, appealed the district court’s

dismissals with prejudice of their claims
against defendants, seeking double
damages against defendants under the
Medicare Secondary Payer Act and
alleging that actors within the Medicare
Advantage system, including Medicare
Advantage Organizations (MAOs)
and various “downstream actors” that
contracted with MAOs, had assigned
their Medicare Secondary Payer Act
claims to plaintiffs for collection. The
Eleventh Circuit vacated the dismissals
of plaintiffs’ claims based on assignments
from downstream actors, holding that
the district court erred by narrowly
construing 42 U.S.C. 1395y(b)(3)
(A) to categorically exclude claims by
downstream actors. The court explained
that both the text and the objective of
section 1395y(b)(3)(A) support allowing
downstream actors to bring suit, or assign
their right to bring suit, against primary
payers. Therefore, the court remanded
these claims for further proceedings.
AXIS Reinsurance Co. v. Northrop
Grumman – 9th Circuit holds excess
carrier has no action for improperly
eroding policy limits absent showing
of fraud or bad faith - Ninth Circuit
(9/14//20). The Ninth Circuit reversed
the district court’s grant of summary
judgment to AXIS in an action seeking
reimbursement of an insurance payment
that it made, as a secondary excess
insurer, to Northrop. AXIS argued that
underlying insurers paid an uncovered
claim arising from Northrop’s settlement
of alleged Employment Retirement
Income Security Act (ERISA) violations,
thereby “improperly eroding” their
policies’ liability limits and prematurely
triggering AXIS’s excess coverage. The
panel held that, consistent with the
limited caselaw and secondary sources
that have addressed excess insurer
claims of “improper erosion,” “improper
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exhaustion,” “wrongful exhaustion,”
and similar challenges to the payment
decisions of underlying insurers, an
excess insurer may not challenge those
decisions in order to argue that the
underlying liability limits were not (or
should not have been) exhausted absent
a showing of fraud or bad faith, or the
specific reservation of such a right in
its contract with the insured. In this
case, the panel held that no reasonable
insured in Northrop’s position would
understand that it might have to
justify its underlying insurers’ payment
decisions as a prerequisite to obtaining
excess coverage from AXIS. The district
court misapplied the panel’s unpublished
decision in Shy v. Insurance Company
of the State of Pennsylvania, 528 F.
App’x 752 (9th Cir. 2013), ignored
the weight of authority rejecting
“improper erosion” as a valid basis for
denying coverage, and misconstrued the
“covered loss” provision in AXIS’s excess
policy as a reservation of the right to
second-guess other insurers’ payments.
Accordingly, the panel remanded for
further proceedings.
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divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI
has on both sides of the aisle for the
quality of our work. We are proud
to provide unparalleled professional
consulting and expert witness services
to the legal and insurance communities
throughout the U.S. and Canada.
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