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COLORADO SUPREME COURT
Future Case Announcements
The next case announcements will be on Monday, August 17, 2020.

QUICK LINKS
COLORADO COURT OF APPEALS
People v. Newman – Court of Appeals addresses how trial court should address allegation of
lawyer juror improperly provided prejudicial information. 2020 COA 108 (CA 7/23/20). In
this criminal matter, one of the jurors was a lawyer. Jurors are generally permitted, even
expected, to lean on their own experience and background — including “their professional
expertise and education” — during deliberations. Here, however, the defendant alleged
the lawyer juror improperly made statements about criminal law and proceedings,
essentially introducing extraneous prejudicial information during deliberations. One of
the determinations that needs to be made in determining if the verdict was improper is
whether use of that extraneous information posed the reasonable possibility of prejudice.
The Court held that under CRE 606(b), extraneous legal content refers to a statement
of law that is inconsistent with or supplemental to the trial court’s instructions. The trial
court denied the motion, but the Court of Appeals held this was error, as the trial court
should have held an evidentiary hearing.

Stokes v. United States
Jody Blatchley v. St. Anthony
Summit Medical Center
Frappied v Affinity Gaming
Bethel v. Berkshire Hathaway
Homestate Ins.
Upcoming CLEs
Sponsor Spotlight
CDLA 2020 Foundation Donors

People v. McBride – Failure to use turn signal in roundabout is not a traffic infraction. 2020
COA 111 (CA 7/23/20).
Wilson v. Advisorlaw LLC — Court rejects procedural maneuver to circumvent appellate
rules - 2020COA122 (8/13/20). The issue in this case is whether a party’s voluntary
dismissal of some claims without prejudice can create a final judgment allowing the
appeal of claims previously dismissed by the trial court with prejudice. There is a split on
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this issue in the federal courts. The Court
of Appeals adopted the “Ryan rule”
that prohibits parties from voluntarily
dismissing claims without prejudice to
circumvent finality hurdles. Applying
that rule, the division concludes that
plaintiffs’ voluntary dismissal of their
remaining claims without prejudice,
following the trial court’s dismissal
of some claims with prejudice under
C.R.C.P. 12(b)(5), did not render the
action final for purposes of appeal.
As a result, the court found it did not
have jurisdiction to consider the appeal.
TENTH CIRCUIT COURT OF APPEALS
Stokes v. United States – Court
remands for calculation of damages per
FTCA - Docket: 19-7034 (10th Cir.
7/29/20). An employee of a federally
supported health center failed to properly
administer a drug to Alexis Stokes
while she gave birth to Baby Stokes.
As a result, Baby Stokes suffered from
“cerebral palsy and spastic quadriplegia,”
along with other disabilities, and his life
expectancy was 22 years. In this Federal
Tort Claims Act (FTCA) action, the
district court awarded damages to Baby
Boy D.S. and his parents, Alexis Stokes
and Taylor Stokes. The government
appealed, arguing that the district court
erred in structuring damage payments.
The Stokes cross appealed, arguing
that the district court erred both by
miscalculating the present value of a
portion of the award and by awarding
too little in noneconomic damages.
After review, the Tenth Circuit: (1)
vacated and remanded the portion of the
district court’s order structuring a trust
with respect to Baby Stokes’s futurecare award, with instructions to fully
approximate section 9.3 of the FTCA;
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(2) vacated and remanded the portion of
the district court’s order calculating the
present value of Baby Stokes’s futurecare award, with instructions to apply
Jones & Laughlin Steel Corp. v. Pfeifer,
462 U.S. 523 (1983); and (3) affirmed
the portion of the district court’s order
regarding noneconomic damages.
Jody Blatchley v. St. Anthony
Summit Medical Center- Court
remands due to error in denying
designation of non-party after settlement
- No. 18-1231 (10th Cir. 8/17/20). This
medical malpractice case is about double
recovery. Plaintiff Jody Blatchley alleges
that he suffered permanent disability
because of the negligence of medical
staff while he was receiving care at St.
Anthony Summit Medical Center. After
he and his wife Delfina Blatchley filed
suit, they settled with the orthopedic
surgeons and physician assistants
responsible for Blatchley’s care but not
with St Anthony’s, which employed his
nurses. St. Anthony’s filed a nonparty
designation stating that the surgeons
and PAs were wholly or partially at fault.
The district court struck the designation
and at trial refused to instruct the
jury on comparative fault. The Tenth
Circuit concluded that the district
court committed legal error when it
interpreted § 13-21-111.5 to require
that St. Anthony’s provide a notice
compliant with Redden. It thus abused
its discretion by striking St. Anthony’s
first amended designation of nonparties.
This abuse of discretion was prejudicial. If
the court had not struck the designation,
St. Anthony’s would have been able to
present evidence at trial of the settling
defendants’ negligence. Further, the
court would have given a jury instruction
consistent with Greenemeier, allowing
the jury to allocate fault to the settling

defendants. Ultimately, the court’s error
resulted in double recovery for the
Blatchleys on the same injuries and the
matter was reversed.

The 10th Circuit Court
of Appeals on July 21 ruled
that Title VII prohibits “sexplus-age” discrimination,
making it the first circuit court
to address the issue and one
of the first to apply the U.S.
Supreme Court’s landmark
decision in Bostock v.
Clayton County.

Frappied v Affinity Gaming – 10th
Circuit dismisses Title VII disparate
treatment claim in sex-plus-age case.
19-1063 (10th Cir. 7/21/20). The 10th
Circuit Court of Appeals on July 21
ruled that Title VII prohibits “sex-plusage” discrimination, making it the first
circuit court to address the issue and one
of the first to apply the U.S. Supreme
Court’s landmark decision in Bostock v.
Clayton County. This case was brought
by former employees of the Golden
Mardi Gras Casino in Black Hawk
who were laid off in early 2013 after
Affinity bought the casino and took over
its operations. Eight of the plaintiffs
are women over age 40 who brought
claims under the Age Discrimination
in Employment Act of 1967 as well as
“sex-plus-age” disparate impact and
disparate treatment claims under Title
VII, alleging they lost their jobs because
Affinity discriminated against older
women. The district court dismissed (1)
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the Title VII disparate impact claim, (2)
the Title VII disparate treatment claim,
and (3) the ADEA disparate impact
claim. It granted summary judgment in
favor of Affinity on the ADEA disparate
treatment claim. After review, the Tenth
Circuit affirmed dismissal of the Title
VII disparate treatment claim. With
respect to the other claims, the Court
reversed and remanded to the district
court, finding that when the evidence was
construed in the light most favorable to
plaintiffs, it sufficed to create a genuine
issue of material facts with respect to the
other allegations.
(The following opinion is not binding
precedent, but may be considered
persuasive value under Fed. R. App. P.
32.1 and 10th Cir. R. 32.1)
Bethel v. Berkshire Hathaway
Homestate Ins. – Finding ‘actual cash
value’ was an ambiguous term, Court
remands for specific determination; affirms
summary judgment on debris coverage
- No. 19-1262 (10th Cir. 8/10/20).
Bethel had purchased property from a
friend and added it to his existing policy.
The property was insured for its ‘actual
cash value’, a term not defined in the
policy. Before the litigation, Berkshire
Hathaway paid an appraised amount
of $109,000 and also advised Bethel of
the debris removal coverage provision.
Bethel sued for $407,000, bringing all
the standard claims. Bethel argued that
“actual cash value” means “replacement
cost minus depreciation.” He therefore
contended that Berkshire Hathaway
breached the Policy by using the
property’s market value in compensating
him. In contrast, Berkshire Hathaway
argued that the term “actual cash value”
unambiguously permits it to use market
value in valuing the property. The district
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court agreed with Berkshire Hathaway,
concluding that the use of the term
“actual cash value” unambiguously
allowed several possible methods of
valuation, including market value, and
that Berkshire Hathaway therefore
did not breach the Policy by using the
property’s market value. The Tenth
Circuit found the term ‘actual cash
value’ ambiguous, rejected both Bethel’s
and Berkshire Hathaway’s arguments,
and remanded the case to the district
court for full consideration of extrinsic
evidence bearing on the parties’ intended
meaning of “actual cash value.” As to the
debris removal coverage, Bethel only
submitted a bid for removal, but had not
occurred any expense for removal. The
Court found that, absent performance
by Bethel, summary judgment was not
in error.

UPCOMING WEBINAR CLEs
CDLA Legislative Update
August 19, 2020, 4:00 - 5:00 PM
Presented by:
Brandon Hull, Overturf McGath & Hull
and
Meredith McDonald, Hall & Evans
This program will provide an overview
of the more significant pieces of
legislation that were passed by the
Colorado legislature in 2019 and 2020
that are relevant to the defense bar.
Areas of the law include employment,
arbitration, insurance, construction, civil
procedure, and CCPA. The discussion
will also include an overview of national
trends and legislation that is likely to
be introduced in the 2021 Colorado
legislative session.

The Failure to Cooperate after
C.R.S. §10-3-1118
August 25, 2020, 4:30 - 5:30 PM
Presented by:
Heather Salg, Esq., Messner Reeves
LLP and
Ellis Mayer, Esq.,
Nathan Dumm & Mayer PC
Insurance carriers have a right to expect
the cooperation of their insureds in
first party claims based as a contractual
obligation. The Colorado Legislature,
pursuant to CRS §42-7-414 has
required carriers to provide notice of any
failure to cooperate and a subsequent
notice to cure that could result in this
defense being taken away for claims
and removed as a tool for the attorneys
retained to defend statutory insurance
claims and claims of bad faith. The panel
will discuss the statute, advice for your
carrier clients, and handling the failure
to cooperate in litigation.
Handling Substituted Service
under CRS 42-7-414
August 27, 2020, 12:00 - 1:00 PM
Presented by:
Andrew LaFontaine, Esq. Stuart S.
Jorgensen & Associates and
Ellis Mayer Esq.
Nathan Dumm & Mayer PC
Colorado Statue CRS §42-7-414 allows
insureds to become defendants in law
suits in state court through service on
an insurance company. This seminar will
review the mechanics and implications
of that service, including representing an
empty chair, the due process issues for
defendants who are not aware of a law
suit, and the ethical issues for retained
defense counsel. Strategies for opposing
service and a review of the existing trial
court decisions will be also be addressed.
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Complex Regional Pain Syndrome.
What is it and how to
defend CRPS claims?
August 28, 2020, 12:00 - 1:30 PM
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Diamond Sponsor /
Monday Night Dinner

Presented by:
Dr. Annu Ramaswamy,
Rocky Mountain Medical Group
What is CRPS? What are the symptoms,
and how is it diagnosed. How do the
medical treatment guidelines assist in
diagnosis and treatment, are do they
hamper the situation. Can it be cured?
Can it be controlled? What treatments
are successful, which are not? What is
needed to properly defend a CRPS claim
and are multiple IMES/tests necessary?
Excess Verdict Bad Faith Claims
September 10, 2020, 12:00 - 1:00 PM
Presenters:
Franklin Patterson,
Patterson Ripplinger, P.C.
David Werber, Dagner | Schluter |
Mitzner | Werber, LLC
A presentation on issues arising in, and
the process of defending, third-party
bad faith claims arising from excess
judgments.
Myths, Realities, Pitfalls and
Advantages of Binding Arbitration
September 24, 2020, 12:00 - 1:00 PM
Presented by:
Joe Cavasinni, Hall and Evans
Knowing and understanding the myths,
realities, advantages and disadvantages
of the binding arbitration process will
provide the claims professional with a
comprehensive understanding of the
process and equip them with tools to
effectively and efficiently manage the
process to avoid unpredictable results
and achieve the best outcome possible.

Click for information and
registration for Events and CLEs.

CDLA 2020
FOUNDATION
DONORS
Amy Braddy — Braddy Investigative Group
Betsy Stewart — SGR, LLC
Bill Meyers — JAG

Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Diamond Sponsor /
Breakout Speaker

Bo and Glenna Donegan —
Colorado Defense Lawyers Assn
Bruce Shibles — Rob Hunter & Associates
Colin Cammack Campbell —
Campbell, Wagner, Fraizer & Dvorchak, LLC
Janet Spies — Spies Powers & Robinson
Jeff Ruebel — Ruebel & Quillen, LLC
Jennifer Scott — Miletich PC
Jesse Brant – Proctor Brant
John Conklin —
Conklin Cardone & Rutberg, P.C.
Mark McFarland — Discovery Engineering
Michael Watts — Retherford, Mullen & Moore
Michelle Harden — Messner Reeves
Montgomery Amatuzio Chase Bell Jones, LLP
Nixon Shefrin Ogburn Drew
Rachel Ryckman — White & Steele, P.C.
Rodman & Rodman, LLC
Stuart D. Morse —
Stuart D. Morse & Associates
Sutton Booker PC
Timothy Marion — Deisch, Marion & Klaus
Tom Bradfield —
Integrated Medical Evaluations (IME)

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.

Ursula J. Honigman —
Spies Powers & Robinson
Wendy Walberg — Walberg Law

Click to donate

ponderosa-assoc.com
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NATALIE LIEN, ESQ.
President
MPLX
1515 Arapahoe St., Tower 1, Ste. 1600
Denver, CO 80202
Phone: 303-476-5696
NLien@marathonpetroleum.com

Dara Keller, Esq.
Communications Director
Messner Reeves, LLP
1430 Wynkoop Street, Suite 300
Denver, CO 80202
Phone 303-623-1800
dkeller@messner.com

KURT HENKEL, ESQ.
At-Large Director
Tucker Holmes
7400 E. Caley Avenue, Suite 300
Centennial, CO 80111
Phone: 303-694-9300
khh@tucker-holmes.com

MICHELE CHOE, ESQ.
Vice President
Wheeler Trigg O’Donnell
370 17th St Suite 4500
Denver, CO 80202
Phone: 303-292-2525
choe@wtotrial.com

BRANDON P. HULL, ESQ.
Legislative Director
Overturf McGath & Hull
625 E. 16th Avenue
Denver, CO 80203
Phone: 303-860-2848 x567
bph@omhlaw.com

PAUL JORDAN
New Lawyer Director
Sutton|Booker
4949 S. Syracuse Street, Suite 500
Denver, CO 80237
Phone: 303-730-6204, ext. 12
pjordan@suttonbooker.com

MEREDITH MCDONALD, ESQ.
Treasurer
Hall & Evans
1001 Seventeenth Street, Suite 300
Denver, CO 80202
Phone: 303-628-3300
mcdonaldm@hallevans.com

LAURA MARTINEZ, ESQ.
Diversity Director
Messner Reeves LLP
6465 Greenwood Plaza Blvd.
Suite 650
Greenwood Village, CO 80111
Main: 303-623-1800
Direct: 303-605-1569
LMmartinez@messner.com

BRENDAN POWERS
At-Large Director
Spies, Powers & Robinson
950 South Cherry Street, Suite 700
Denver, CO 80246
Phone: 303-830-7090
powers@sprlaw.com

HILLARY D. PATTERSON, ESQ.
Secretary
Patterson & Ripplinger
5613 DTC Parkway, Suite 400
Greenwood Village, CO 80111
Phone: 303-741-4539
hpatterson@prpclegal.com
CHRISTOPHER R. REEVES, ESQ.
Immediate Past President
2018 Conference Chair
Waltz|Reeves
1660 Lincoln St., #2510
Denver, CO 80264
Main: 303-830-8800
Direct: 303-573-2915
creeves@waltzreeves.com
TANNER WALLS, ESQ.
DRI State Representative
Messner Reeves, LLP
1430 Wynkoop Street, Suite 300
Denver, CO 80202
Phone 303-623-1800
twalls@messner.com

LORNE HILLER, ESQ.
Greater Colorado Director
Wegener Scarborough Younger &
Hockensmith
743 Horizon Court, Suite 200
Grand Junction, CO 81506
Phone: 970-242-2645
lorne@wegscar.com
ELLIS MAYER, ESQ.
Ex-Officio
P & E Committee Chair
Nathan, Dumm & Mayer, P.C.
7900 E Union Avenue, Suite 600
Denver, CO 80237
Phone: 303-691-3737
emayer@ndm-law.com

DYLAN LEWIS, ESQ.
Ex-Officio
American Family Insurance
9510 S. Meridian Blvd.
Englewood, CO 80155
Phone: 303-792-0740
dlewis1@amfam.com
BO AND GLENNA DONEGAN
CDLA Offices
643 Dexter St
Denver, CO 80220
Phone: 303-263-6466
bo@codla.org
glenna@codla.org
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