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COLORADO SUPREME COURT
Forest View Co. v. Town of Monument—Supreme Court holds restrictive covenant not
compensable property interest - 2020 CO 52 (SC 6/8/20). The Supreme Court held that a
restrictive covenant was not a compensable property interest for neighboring landowners
in an eminent domain proceeding. In so doing, the Court concluded that its decision in
Smith v. Clifton Sanitation District, 300 P.2d 548 (Colo. 1956), was not limited to its
particular facts, but instead established a broad rule under which neighboring property
owners are not entitled to compensation under the Colorado Constitution when
a government entity uses land it acquires in a manner that is violative of a restrictive
covenant.
Rocky Mountain Planned Parenthood, Inc. v. Wagner—Court finds that facility could
be found to have been a contributing cause of injuries sustained by patrons in an active shooter
incident - 2020 CO 51 (SC 6/8/20). In this case arising from the 2015 mass shooting
at a Planned Parenthood facility in Colorado Springs, the Supreme Court decided two
narrow questions. In deciding the plaintiffs have presented sufficient evidence to establish
a genuine issue of material fact as to whether the facility’s conduct could be found to
have contributed to such injuries or whether the shooter’s conduct was the predominant
cause of their injuries, the Court found a factual issue as to the facility’s possible liability.
Second, the court must address whether the plaintiffs have established a genuine issue of
material fact as to whether the facility’s parent organization owed them a duty of care.
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Garcia v. Colorado Cab Co.— Court defines rescue doctrine requirements - 2020 CO 55
(SC 06/15/20). In this case, the Supreme Court considered what is required for a person
to qualify as a rescuer under the rescue doctrine. The court held that for a person to
qualify as a rescuer under the rescue doctrine, the person must satisfy a three-pronged
test: (2) must have intended to aid or rescue a person whom the rescuer (2) reasonably
believed was in imminent peril, and (3) the rescuer must have acted in such a way that
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could have reasonably succeeded or did
succeed in preventing or alleviating such
peril. Applying this test to the facts of
this case, the court concluded that the
plaintiff qualified as a rescuer under the
rescue doctrine.
Rocky Mountain Gun Owners v.
Polis—Limiting large capacity magazines
is a reasonable exercise of police power 2020 CO 66 (6/15/20). The Supreme
Court was asked to determine whether
legislation prohibiting the sale, transfer,
or possession of a “large-capacity
magazine” violates the right to keep and
bear arms protected under article II,
section 13 of the Colorado Constitution.
Relying on its longstanding test under
Robertson v. City & County of Denver,
874 P.2d 325 (Colo. 1994), for examining
challenges brought under article II,
section 13, the Court concluded that
the legislation is a reasonable exercise
of the police power that has neither the
purpose nor effect of nullifying the right
to bear arms in self-defense.
COLORADO COURT OF APPEALS
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matters. The Court of Appeals concluded
that the Town Council did not comply
with the provision because it was possible
to divulge some information about the
subject of the legal advice or personnel
matters discussed without compromising
the purposes for which the executive
sessions were called. The Town Council’s
failure to notify the public of any detail
beyond mere recitation of a statutorily
permitted topic violated the Colorado
Open Meetings Law.
Bocian v. Owners Ins. Co. —
2020C0A98 (CA 6/18/20). The jury
found defendant had breached the
insurance contract but had not acted
in bad faith or unreasonably. Azar
appealed the trial court’s denial of
her C.R.C.P. 97 motion for judicial
disqualification and evidentiary rulings
regarding the testimony and report of
an expert witness. On appeal, the Court
of appeals considered whether the trial
judge should have disqualified himself
based on plaintiff ’s claim that the
judge was biased against the law firm

representing her. The Court concluded
that the allegations were insufficient to
support a reasonable inference of actual
or apparent bias or prejudice and did
not require disqualification. In doing
so, the Court concluded that judicial
disqualification is not warranted based
on an attorney’s campaign contribution
against the judge’s retention where
insufficient facts are alleged to place the
contribution in context, the contribution
occurred months into the litigation,
and judicial disqualification would
encourage judge-shopping. The Court
also rejected plaintiff ’s contentions that
the trial court erred in its rulings about
Plaintiff ’s expert, including precluding
the expert from testifying.
Boyle v. Bristol West Insurance Co.
Insurance – Road rage incident not ‘use’
of vehicle for UIM coverage - 2020 COA
102 (CA 07/02/20). Boyle was a passenger
in a Toyota when he was involved in
a road rage incident with a Jeep. Both
vehicles were driven aggressively during
the incident. When the Toyota came to

Guy, T v. Whitsitt — Court of Appeals
holds that general notice of executive session
is insufficient under statute - 2020COA93
Under a provision in the Colorado Open
Meetings Law, a local public body may
meet in closed, executive session if,
among other things, it identifies for the
public the “particular matter[s]” upon
which it is to meet “in as much detail
as possible without compromising the
purpose for which the executive session
is authorized.” In this case, a division
the Town Council of Basalt notified the
public only (1) that during executive
session it would discuss “legal advice” and
“personnel matters,” and (2) it gave notice
of its statutory authority to discuss such
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a red light, the Jeep stopped behind it.
Boyle exited the Toyota and approached
the Jeep. As the Jeep made a U-turn, it
struck Boyle and dragged him, causing
severe injuries. Boyle settled for the
respective policy limits with his own
insurer and the Jeep’s insurer. He then
sought underinsured motorist benefits
from the Toyota’s insurer, Bristol West,
which denied his claim. The parties filed
cross-motions for summary judgment in
the declaratory action. The district court
denied ruled in favor of Bristol West,
holding Boyle was not “using” the Toyota
when he was injured. On appeal, Boyle
contended that the district court erred
by granting Bristol West’s summary
judgment motion, arguing that he “used”
the Toyota when he was injured because
he was targeted for the assault as a result
of his connection with the vehicle. Court
of Appeals affirmed the trial court,
noting that automobile insurers must
include coverage for injuries “arising
out of the ownership, maintenance,
or use of a motor vehicle” caused by
uninsured motorists, unless the named
insured rejects such coverage in writing.
This coverage is available when (1) the
vehicle’s use at the time the injuries were
suffered was conceivable to the parties at
the time of contracting and not foreign
to the vehicle’s inherent purpose; and (2)
the claimant shows a causal connection,
that but for the use of the motor vehicle,
the injuries would not have occurred.
Here, the Court of Appeals found that
Boyle’s use of the Toyota, to approach
the Jeep occupant, was not inherent to
using a vehicle for transportation or
contemplated by the policy, and that by
leaving the Toyota to confront the Jeep
driver, Boyle engaged in an independent
nonuse of the vehicle that interrupted the
causal chain.
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Warembourg v. Excel Elec., Inc. —
Court of Appeals affirms spoliation
sanction - 2020COA103 (CA 7/9/20).
The issue here is whether a trial court
abused its discretion in giving an adverse
inference jury instruction containing an
irrebuttable presumption of causation
and liability as a sanction after finding
that the defendant engaged in spoliation
by destroying a critical piece of evidence,
in breach of its duty to preserve that
evidence. The Court of Appeals held
that Colorado law authorizes the
imposition of such an instruction for the
pre-litigation destruction of evidence
and that the trial court did not abuse its
discretion in imposing the instruction
as a sanction for spoliation. The division
additionally held that the trial court did
not err in classifying the plaintiff as an
invitee under the Premises Liability Act
nor in several evidentiary rulings. The
Court also affirmed the trial court refusal
to instruct the jury on the plaintiff ’s
alleged assumption of risk. Finally, the
Court held that the cap on noneconomic
damages in the Construction Defect
Action Reform Act, did not limit the
plaintiff ’s damages in this case.
Bernache v. Brown — Statute does not
permit admission of hearsay statement in
police report in contravention of evidence
rule - 2020COA106 (CA 7/9/20). In
this proceeding, a division of the court
of appeals considers whether Colorado
statute allows automatic admission of
a hearsay statement within a traffic
accident report. The Court concluded
that the district court misinterpreted
the statute when it admitted a
witness’s hearsay statement contained
in the report where the statement did
not independently satisfy a hearsay
exception. Because the division reversed
the judgment and remanded the case for

new trial where a new jury will decide
the matter, it did not consider the claim
that a juror committed misconduct.
TENTH CIRCUIT COURT OF APPEALS
Hinkle v. Beckham County Board of
County – Tragic facts were insufficient to
create cause of action against sheriff except
for body-cavity strip search -Docket: 186202 - (10th Cir. 6/22/20) “A series
of coincidences and mistaken beliefs
led to the arrest of Laramie Hinkle
for possessing a stolen trailer that was
not even stolen. And things got worse
from there.” Despite Hinkle’s recently
having served as police chief in a nearby
Oklahoma town and having voluntarily
presented himself for booking, the
sheriff ’s office immediately subjected
him to a body-cavity strip search. Soon
after that, the sheriff published a press
release on his office’s website chock full
of incriminating allegations from the
deputy’s arrest-warrant affidavit. After
further investigation showed Hinkle
innocent, he sued, alleging as unlawful
his arrest, the press release, and the bodycavity strip search. After investigation
showed Hinkle innocent, he sued,
alleging as unlawful his arrest, the press
release, and the body-cavity strip search
by the sheriff ’s office that arrested him.
While the Tenth Circuit sympathized
with Hinkle, it found the deputy sheriff
had probable cause for the arrest, that
the deputy arrested Hinkle based on that
probable cause, and that the district court
did not err in dismissing Hinkle’s claim
that the sheriff issued the press release
to retaliate against Hinkle. That said,
the Court concluded the body-cavity
strip search was unreasonable under
the Fourth Amendment. And because
this unlawful search was based on the
County’s indiscriminate strip-search
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policy, the Court held the Beckham
County, Oklahoma was directly liable.
UPCOMING WEBINAR CLEs
Is Qualified Immunity
Dead in Colorado
July 28, 2020, 4:00 PM - 5:00 PM
Presented by:
Tom Rice & Eric Ziporin, SGR, LLC
This program discusses:
• The newly created cause of action for
violation of rights under the Colorado
Constitution.
• Loss of both the defense of qualified
immunity and the protections of the
Colorado Governmental Immunity
Act for that cause of action.
• Damage and attorney fee remedies
available.
• Current attacks on the qualified
immunity doctrine within the federal
courts, as well as recent treatment of
such by the SCOTUS.
Introduction to Colorado
Construction Defect Law
July 30, 2020, 12:00 PM - 1:00 PM
Presented by:
Ryan Williams, Esq., Wilson Elser
Moskowitz Edelman & Dicker
The presentation will introduce new
lawyers to the most common factual
issues giving rise to construction defect
litigation, and the pre-suit requirements
for investigation and potential resolution.
Special attention will be paid to commonly
encountered
technical
and
code
requirements, and the manner in which
homeowners, homeowners’ associations
and property managers commonly allege
deviation from such standards.
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Practical Tips for Young Lawyers
Including: Billing (capturing time),
Dealing with Jerks, and Managing
Work-life Balance.
August 6, 2020, 4:00 PM - 5:00 PM
Presented by:
Laura Martinez, Messner Reeves
Teri Vasquez, Bayer & Carey
April Connally, Hall & Evans
The presenters will provide practical
tips for young lawyers including: billing
(capturing time), dealing with jerks, and
managing work life balance.
Defending Brain SPECT Imaging Test
for Traumatic Brain Injuries
August 11, 2020, 4:00 PM - 5:00 PM
Presented by:
Joseph Sanchez, Harris, Karstaedt,
Jamison & Powers
The presentation will focus on updating the
current case law involving the admissibility
of SPECT scans in the litigation of claims
involving traumatic brain injuries and what
has worked to keep SPECT scan evidence
from being admitted into evidence.

Click for information and
registration for Events and CLEs.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Diamond Sponsor /
Breakout Speaker

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com
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