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COLORADO SUPREME COURT
In the Matter of W. Bradley Betterton-Fike— Court reverses attorney suspension
for failure to pay court reporter - 2020 CO 19 (SC 03/09/20). In this disciplinary
proceeding, a Hearing Board concluded that an attorney violated Colorado Rule of
Professional Conduct 8.4(d) by allegedly failing to pay a court reporter and Rule
8.4(b) by physically assaulting his wife. Based on these violations, it imposed a ninemonth suspension from the practice of law. The supreme court considers whether the
attorney engaged in conduct “prejudicial to the administration of justice” in violation
of Rule 8.4(d). First, the court noted that the attorney did not contract with court
reporter. The opinion then discusses the lack of professional responsibility inherent
in court reporters not getting paid and the counter concern of the ethics rules being
used as collection tools. Ultimately the Court held that because the attorney had no
legal obligation to pay the court reporter, he did not violate this rule. Accordingly,
the Supreme Court reversed the Board’s judgment as to the Rule 8.4(d) violation
and remanded for the Board to reconsider its sanction considering this decision.
In Re: Interrogatory on House Joint Resolution 20-1006— 120 calendar days is
ambiguous - 2020 CO 23 (SC 04/01/20). The supreme court exercises its original
jurisdiction to review an interrogatory propounded by the General Assembly asking
whether language in article V, section 7 of the Colorado Constitution limiting
the length of the regular legislative session to “one hundred twenty calendar days”
requires that those days be counted consecutively. In a 4-3 decision, it held that
the legislature may, during the exceptional circumstance of a public health disaster
emergency, count only “working calendar days” toward the 120-day maximum. It
did so by finding the constitution was ambiguous as to whether the 120 calendar
days allotted for a regular legislative session must be counted consecutively [multiple
former justice rolling over in their grave at a holding the constitution is ambiguous!].
The court further concluded that the General Assembly reasonably resolved the
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ambiguity in article V, section 7
through its unanimous adoption of
Joint Rules 23(d) and 44(g), which
together operate to count the 120
calendar days of a regular session
consecutively except during a declared
public health emergency disaster, in
which case only days on which at least
one chamber convenes count toward
the 120-day maximum.
COLORADO COURT OF APPEALS
Namaste Judgment Enforcement,
LLC v. King – Failure to obtain
personal service on substituted service
voids judgment - 2020 COA 43. (CA
03/19/20). King allegedly was the sole
owner of Crown Investment Group,
LLC and Crown Development Group.
Plaintiffs invested $35,000 in Crown
Investment. King, in his capacity
as managing member of Crown
Investment, executed a promissory
note for the amount plus interest
and then transferred the money
to Crown Development without
plaintiffs’ knowledge. King later failed
to pay off the note. Because King

King, in his capacity as
managing member of Crown
Investment, executed a
promissory note for the
amount plus interest and
then transferred the money to
Crown Development without
plaintiffs’ knowledge. King
later failed to pay off the note.
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had left the country, plaintiffs were
unable to personally serve defendants
under CRCP 4(e), so they moved for
substituted service under CRCP 4(f )
and sent summonses and complaints
to several addresses, including King’s
mother and last known work address.
Defendants did not file an answer
or other responsive pleading by the
deadline, and the court granted
plaintiffs’ motion for default judgment.
King later returned to the United
States and learned of the default
judgment when Namaste Judgment
Enforcement, LLC, a collection agency
to which plaintiffs had assigned their
judgment, served a writ of garnishment
on his bank. Defendants moved to
set aside the default judgment under
C.R.C.P. 60(b)(3) as void for lack
of proper service. The court denied
the motion. On appeal, defendants
contended that the trial court erred
by finding sufficient service of process
and denying their motion to set
aside the judgment because plaintiffs’
counsel failed to personally serve the
substituted persons in accordance
with Rule 4(f )(1). The Court first
noted that first-class mailing to a
substituted person under Rule 4(f )(1)
does not affect valid service of process
under Rule 4(f )(2); hand delivery to
the substituted person is required. At
the hearing on the motion to vacate
the default judgment, plaintiffs’
counsel had admitted that none of the
documents was sent by certified mail
or another tracking method that could
confirm receipt by the substituted
person. Accordingly, the Court found
the default judgment was void as a
matter of law.

Carbajal v. Wells Fargo — Discovery
abuses are not fraud for purposes of
Rule 60 motion - 2020COA49 (CA
3/26/20). After plaintiff was convicted
of various felony offenses, he sued the
victim and her employer. The district
court entered summary judgment in
favor of the defendants. Several years
later, plaintiff moved to set aside the
summary judgment, alleging that
the defendants in the earlier action,
and their lawyers, had conspired to
withhold documents and information
in discovery and, as a result, summary
judgment was erroneously entered.
The district court construed plaintiff ’s
amended complaint as a motion to set
aside a judgment based on fraud under
C.R.C.P. 60(b)(2) and dismissed it
as untimely. On appeal, the plaintiff
contended that his complaint is an
independent equitable action to set
aside a judgment and therefore not
subject to the time limitation in Rule
60(b)(2). While the “savings clause”
of Rule 60(b) allows a party to bring
an independent equitable action to
set aside a judgment based on fraud
or fraud on the court, the Court of
Appeals concluded that, as a matter of
law, mere discovery violations do not
constitute extrinsic fraud for purposes
of satisfying the criteria for an
independent action under Rule 60(b).
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Board v. Colorado Department of
Public Health and Environment —
State environmental action not barred under
GIA - 2020COA50 In this proceeding,
the Court of Appeals considered
whether the Governmental Immunity
Act prevents the Colorado Department
of Public Health and Environment
from bringing an enforcement action
against a county under the Solid Waste
Disposal Sites and Facilities Act. It
concluded that the GIA does not bar
the Department’s enforcement action
because a statutorily authorized public
enforcement action to abate hazardous
environmental conditions that does not
seek compensation for personal injuries
or specific property damage and is not a
tort claim or a claim that could lie in tort.
Better Baked, LLC v. GJG Property,
LLC — 2020COA51 (CA 3/26/20).
Split decision on this case involving
a dispute over a right of first refusal
in a commercial lease. The issue was
how to assess the spuriousness of a
lis pendens under the Spurious Liens
and Documents statute. A majority
concluded that the “spuriousness” of a lis
pendens does not turn on an assessment
of the merits of the claim in connection
with which the lis pendens was filed,
but rather, it turns solely on whether
the lis pendens is filed in connection
with a claim that affects title to real
property. Here, because tenant’s claim
was based on a right of first refusal, the
enforcement of which can affect title
to real property, the lis pendens in this
case was not groundless or spurious. A
dissenting judge opined that whether
a lis pendens is groundless (and hence
spurious) depends not on whether it has
been filed in connection with a claim
affecting title to real property, but, rather,
on the merits of the claim in connection
with which it was filed.
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HCA-HealthONE v. Colo. Dept. of
Labor and Employment — Mealtime
is compensable unless uninterrupted
- 2020COA52 (CA 3/26/20). The
Court of Appeals considered whether
the Colorado Minimum Wage Order
Number 35 entitled a hospital employee
to compensation during designated meal
periods. The division holds that the MWO
is not ambiguous and its plain language
provides that a meal period is compensable
unless it is both “uninterrupted” and “duty
free” — which means completely relieved
of all duties. Because the record shows that
the employee had duties during some meal
periods at issue, the division holds that the
employee was entitled to compensation
for those particular meal periods.
Martinez v. LHM Corporation —
Attorney’s fees under CCPA held akin
to damages for purpose of appeal time
- 2020COA53 (CA 3/26/20). In this
proceeding, a division of the court of
appeals considers whether attorney fees
awarded under section 6-1-113(2)(b),
C.R.S. 2019, of the Colorado Consumer
Protection Act are costs or damages for
the purposes of determining the finality

of a judgment being appealed. The Court
concluded that, because section 6-1-113(2)
shifts fees and costs to a violator, attorney
fees under the CCPA are more akin to
costs than to damages. LHM Corporation
did not timely appeal that order.
Western Stone & Metal Corp. v. DIG
HP1, LLC — Court holds that definition
of prevailing party in contract supersedes
common law definition - 2020COA58
(04/02/20). Following a dispute between
a landlord and tenant arising under
their commercial lease, both parties filed
motions requesting attorney fees and
costs. Their lease contains a fee shifting
provision that awards attorney fees and
costs to the “prevailing party,” as defined
in the contract. In declining to award
attorney fees and costs to either party, the
court applied the common law definition
for “prevailing party,” which provides
that the prevailing party is the one who
received a favorable ruling on the question
of liability. The Court of Appeals held that
the common law definition of “prevailing
party” should give way to the definition
specified in the parties’ contract, where
available.
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Credit Service Co. v. Skivington —
Denial of 12(b)(5) motion is not appealable
after judgment is entered - 2020COA60
(CA 04/02/20). The Court of Appeals
considered whether a party may appeal a
denial of a motion to dismiss for failure
to state a claim under C.R.C.P. 12(b)
(5) once judgment has been entered
following a trial. The division concluded
that after a trial on the merits, an order
denying a motion to dismiss for failure
to state a claim is not appealable.
Adoption of J.D. — Court finds Indian
Child Act does not apply - 2020COA66
(CA 04/09/20). In this stepparent
adoption proceeding, biological mother
contends that the juvenile court erred by
not applying the Indian Child Welfare
Act after finding that the child and father
were eligible for enrollment. A division
of the court of appeals disagreed, holding
that since the definition noting that the
statutory definition of an “Indian child”
is “any unmarried person who is under
age eighteen and is either (a) a member
of an Indian tribe or (b) is eligible for
membership in an Indian tribe and is
the biological child of a member of an
Indian tribe”. Here, because the child
was not a biological child of a member
of an Indian tribe, the child does not
meet ICWA’s definition and there was
no error.
People v. McDonald —Colorado
Organized Crime Control Act —
Enterprise differs from Enterprise in
RICO statute - 2020COA65 (CA
04/09/20). This is an appeal from a
criminal conviction for violation of the
Colorado Organized Crime Control
Act (COCCA). Defendant asked the
Court to reexamine People v. James, 40
P.3d 36 (Colo. App. 2001), to determine
if the definition for an “enterprise” under
COCCA, in the same way that federal

THE CDLA UPDATE
courts construe “enterprise” under
RICO. The Court, in a split decision,
declined to depart from James.
(Various) in re Appraisal v. Anschutz
Corp – Court rejects Apex Doctrine 2020COA67 (CA 4/09/20). The apex
doctrine provides that, before a party
may depose a high-level corporate
executive, such party must show that
(1) the deponent has unique, firsthand, nonrepetitive knowledge of the
facts at issue in the case; and (2) other,
less burdensome avenues for obtaining
the information sought have been
exhausted. The Court declines to adopt
this doctrine. In so doing, the Court
affirms that, for good cause, a trial court
could issue a protective order.
TENTH CIRCUIT COURT OF APPEALS
Strauss v. Angie’s List – Court
dismisses Lanham Act claim against
Angie’s List - Docket: 19-3025 (10th
Cir. 3/9/20). Plaintiff, Steve Strauss,
brought claims against Defendant,
Angie’s List, Inc., alleging violations
of the Lanham Act. Strauss owned
a tree trimming/removal business
called Classic Tree Care. Defendant
Angie’s List was an internet-based
consumer ratings forum on which feepaying members could view and share

reviews of local businesses. According
to Strauss, the membership agreement
between Angie’s List and its members
lead members to believe that businesses
were ranked by Angie’s List according
to unedited consumer commentaries
and endorsements when, in reality, the
order in which businesses were ranked
was actually based on the amount of
advertising the business bought from
Angie’s List. He alleged businesses
were told they will be ranked more
favorably on the website if they paid
advertising and referral fees to Angie’s
List. According to Strauss, from 2005
to 2016 he paid $200,000 in advertising
services fees and coupon retention
percentages to Angie’s List “in an effort
to appear higher” in search results. The
business relationship between Strauss
and Angie’s List, however, began to
sour in 2013. Strauss alleged he failed
to appear in search results for a threemonth period and then was “buried”
in search-result listings even though
he had numerous favorable reviews
and a high rating from consumers. In
September 2017, Strauss filed a putative
class action lawsuit against Angie’s List,
raising allegations that Angie’s List
engaged in false advertising in violation
of section 45(a) of the Lanham Act, as
well as the Kansas Consumer Protection
Act. Strauss appealed when the district
court dismissed his complaint on
the basis that it failed to identify any
statements made by Angie’s List that
qualified as commercial advertising
or promotion within the meaning of
the Lanham Act’s false advertising
provision. Finding no reversible error,
however, the Tenth Circuit affirmed
dismissal of Strauss’ case.
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Doe v. University of Denver – Summary
judgment affirmed on DU student claims
against Defendant - Docket: 18-1162
(10th Cir. 3/09/20). Plaintiff enrolled as
a freshman at DU in 2014. In October
2014, Plaintiff had a sexual encounter
with Jane Doe, a female freshman, in
his dorm room. Six months later, Jane’s
boyfriend reported the encounter as an
alleged sexual assault to a DU resident
director. The resident director then spoke
with Jane, who repeated the allegations
and later filed with DU’s Office of
Equal Opportunity a complaint of nonconsensual sexual contact. Under DU’s
policies, a student’s non-consensual
sexual contact with another was a policy
violation. Prohibited sexual contact
includes contact by “coercion,” which
the policy defined as “unreasonable and
persistent pressure to compel another
individual to initiate or continue sexual
activity against an individual’s will,” such
as “continued pressure” after “someone
makes clear that they do not want to
engage in sexual contact.” Two of the
named defendants investigated the
claims; the outcome of the investigation
ultimately led to Plaintiff ’s expulsion.
John Doe asserted that the disciplinary
proceeding brought against him by

Defendants, the University of Denver
along with several University employees,
violated his rights under the Fourteenth
Amendment’s Due Process Clause
and under Title IX. The court granted
summary judgment to Defendants on
the Fourteenth Amendment claim
because Plaintiff had failed to show that
DU, a private school, was a state actor.
The court also granted Defendants
summary judgment on the Title IX
claim, concluding that Plaintiff had
adduced insufficient evidence of gender
bias. Finally, the district court concluded
that Plaintiff had failed to adduce
sufficient evidence to raise a genuine
dispute that gender was a motivating
factor in DU’s decision to expel him.
The Tenth Circuit Court of Appeals
affirmed.
Sandoval v. UNUM Life Insurance
– Disagreement with treating physician
does not make investigation unreasonable
- Docket: 19-1047 (10th Cir. 3/17/20).
The
insured, Brenda
Sandoval,
submitted a claim to her insurer, Unum
Life Insurance Company of America,
which initially paid benefits but then
terminated them. The termination of
benefits led Sandoval to sue Unum for:
(1) a common-law tort (bad faith breach

of insurance contract); (2) a statutory
tort (unreasonable conduct under Colo.
Rev. Stat. sec. 10-3-1115 to 1116);
and (3) breach of contract. The district
court granted Unum’s motion for partial
summary judgment on the tort claims.
The contract claim went to trial, where
the jury rendered a verdict for Sandoval.
The district court later denied Unum’s
motion for judgment as a matter of
law. Sandoval appealed the grant of
Unum’s motion for partial summary
judgment, and Unum cross-appealed
the denial of its motion for judgment as
a matter of law. After review, the Tenth
Circuit affirmed the award of partial
summary judgment on the tort claims
because Unum conducted a reasonable
investigation. Specifically, the Court held
that disagreement with the insured’s
surgeon does not suggest the investigation
was unreasonable. On the contract
claim, the Court also affirmed the denial
of Unum’s motion for judgment as a
matter of law: the policy contained two
alternative tests for a disability, and the
evidence permitted a reasonable finding
that Sandoval had satisfied at least one
of these definitions.
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Little v. Budd Company – Failure to
raise preemption claim at trial waives
argument on appeal - Docket: 19-3014
(10th Cir. 4/3/20). Robert Rabe worked
as a pipefitter in an Atchison Topeka &
Sante Fe Railroad repair shop. In that
capacity, he replaced pipe insulation on
passenger cars manufactured by The Budd
Company. Rabe died from malignant
mesothelioma. Nancy Little, individually
and as personal representative of Rabe’s
estate, brought state common-law
tort claims against Budd, claiming
Rabe died from exposure to asbestoscontaining insulation surrounding the
pipes on Budd-manufactured railcars.
A jury ruled in Little’s favor. On appeal,
Budd contended Little’s state tort claims
were preempted by the Locomotive
Inspection Act, under a theory that all
passenger railcars were “appurtenances”
to a complete locomotive. The Tenth
Circuit determined that because Budd
did not raise this issue before the
district court, and because Budd did not
seek plain-error review, this particular
assertion of error was waived.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.

Diamond Sponsor /
Breakout Speaker

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide
ponderosa-assoc.com

vocationaldiagnostics.com

April 14, 2020, 5:00 PM - 6:00 PM
Impairment Ratings, DIMES, IMES,
and Rule 35 Exams
April 23, 2020, 4:00 PM - 5:30 PM

For more information and
registration on CDLA Events
and CLEs, visit codla.org
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