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COLORADO SUPREME COURT
In re Chessin v. Office of Attorney Regulation Counsel — District Court has no
jurisdiction over attorney regulation - 2020 CO 9 (SC 02/10/20). Complainant filed an
action in district court seeking an order compelling the Office of Attorney Regulation
Counsel to investigate the complainant’s allegations of attorney misconduct. After
OARC moved unsuccessfully to dismiss the case for lack of subject matter jurisdiction,
it sought relief under C.A.R. 21. The Supreme Court has long held that as part of
its inherent powers, it has exclusive authority to regulate and supervise the practice
of law in Colorado, including the structure and administration of attorney discipline
proceedings and held that the court’s rules governing attorney discipline proceedings do
not contemplate district court review of OARC intake decisions. Accordingly, it held
that the district court lacks subject matter jurisdiction to review Regulation Counsel’s
decision not to proceed with an investigation into allegations of attorney misconduct.
Gale v. City & County of Denver— 2020 CO 17 (SC 03/02/20). The following question
was certified to the court by the Tenth Circuit Court of Appeals to the Supreme Court:
Has the Colorado Supreme Court crafted an exception to the doctrine of res judicata
such that a prior action under Colorado Rule of Civil Procedure 106(a)(4) cannot
preclude 42 U.S.C. § 1983 claims brought in federal court, even though such claims
could have been brought in the prior state action? Plaintiff was terminated from his
job as a deputy sheriff with the Denver Sheriff ’s Department. He sought review of his
termination before the Denver Career Service Board. After a hearing officer and then
the full Board affirmed Plaintiff ’s termination, he filed a C.R.C.P. 106(a)(4) claim for
judicial review in the Denver District Court, naming present Defendant, among others,
as defendants. In addition, Plaintiff filed a separate action pursuant to 42 U.S.C. section
1983 against Defendant, among others, in the United States District Court for the
District of Colorado. The Denver District Court ultimately affirmed the Career Service
Board’s order upholding Plaintiff ’s termination, and Denver thereafter sought and
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obtained leave to amend its answer in
the federal action to assert a defense of
claim preclusion. Defendant then moved
for summary judgment in the federal
action based on this defense. The federal
district court subsequently granted that
motion. As to the certified question,
the supreme court answered “no” to the
certified question and concluded that,
under Colorado state law, section 1983
claims are not excepted from the claim
preclusion doctrine. A prior C.R.C.P.
106(a)(4) action cannot preclude a
section 1983 claim that could have been
brought in the prior state action.
COLORADO COURT OF APPEALS
Kroesen v. Shenandoah Homeowners
Ass’n — Court addresses requirement for
easement under CCOIA - 2020COA31
(CA 02/20/20). The issue in this case
was the amount of specificity necessary
in a recorded document needed to
establish an enforceable easement
within a common interest community.
Because the Colorado Common Interest
Ownership Act contains specific
statutory requirements for creating an
easement and supplements traditional
common law principles, the Court holds
that the developer complied with the
Act and the common law and, thus,
created an enforceable easement. The
Court additionally analyzed whether a
party is entitled to recover lost profits
on a claim for intentional interference
with a real estate sales contract. Because
the subject property had not become
unmerchantable, the Court held that
the party was not entitled to recover lost
profit damages.
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In Re Interest of Howard—Hearing
required to remove or modify authority of
guardian - 2020COA32 (CA 02/20/20).
The Court of Appeals considers whether
the probate court must hold a hearing
when an interested party files a petition
to remove or modify the authority of a
guardian under § 15-10-503(2). The
division concluded that the statute’s
plain language requires a hearing under
these circumstances.
Garcia v. Centura Health Corporation
— Court of Appeals enters contrary decision
to another division - 2020COA38 (CA
03/05/20). A division of the court of
appeals considers whether the Colorado
hospital lien statute permits a lien
against a patient when Medicare is a
wrongfully injured patient’s primary
health insurance, and the hospital has not
billed Medicare. See § 38-27-101. The
division concludes that (1) the statute
requires a hospital to bill Medicare
before filing a lien; (2) the legislative
history supports this interpretation; and
(3) this interpretation does not conflict
with federal law. This decision is contrary
to a recent decision by another division
of the court of appeals. See Harvey
v. Centura Health Corp. & Catholic
Health Initiatives, 2020 COA 18
TENTH CIRCUIT COURT OF APPEALS
Carolina Casualty Ins. Co. v.
Burlington Ins. Co. – Tenth Circuit
holds that policy Docket: 18-8071 (10th
Cir. 02/27/20). RW Trucking pumped
fracking water from frac tanks at oilwell sites and hauled it away for disposal.
Jason Metz worked as a driver for RW
Trucking. When his trailer reached
capacity, Metz turned off the pump
and disengaged the hose. According to
Metz, he then left a ticket in the truck of

another well-site worker, David Garza.
Metz testified that as he began walking
back to his truck’s cab from its passenger
side, and about sixty feet from the frac
tanks, he flicked his lighter to light a
cigarette. This ignited fumes and caused
a flash fire that injured Garza (as well as
Metz and another nearby RW Trucking
employee). The issue here was which of
two insurers’ insurance policies covered
bodily injuries. Both Carolina Casualty
Insurance Company and Burlington
Insurance Company had issued
policies to RW Trucking. By design,
the two policies dovetailed each other’s
coverage. Each insurer contended that
the other was solely liable to indemnify
the insureds for damages arising from
Garza’s bodily injuries suffered in the
fire. After Burlington and Carolina
jointly settled Garza’s claims, Carolina
filed this declaratory-judgment action,
contending that it had no duty to defend
or indemnify RW Trucking or Metz,
and seeking reimbursement of its paid
portion of Garza’s settlement. On cross
motions for summary judgment, the
district court ruled: (1) that Carolina
owed a duty to defend but not a duty to
indemnify; (2) Burlington owed a duty
to indemnify (and so implicitly, also a
duty to defend); (3) that Carolina paid
its share of the settlement as a volunteer,
disabling itself from recovering its
portion of the settlement payment from
Burlington; and (4) that Carolina owed
Burlington for half the total defense
costs. After review, the Tenth Circuit
found Carolina had a duty to defend,
but Burlington had a duty to indemnify.
Deciding the voluntary pay doctrine
would not apply, it held Burlington owed
Carolina the amount it contributed to
the settlement.
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of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.

Defending Municipal Liability Claims
in Civil Rights and Employment Cases

vocationaldiagnostics.com

March 12, 2020, 4:00 PM - 5:00 PM

Diamond Sponsor /
Breakout Speaker

Judge Thomas Kane’s Seven Deadly
Sins of Trial Advocacy

UPCOMING CLEs

March 20, 2020, 12:00 PM - 1:30 PM
Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality

Writing Workshop, Session 3 of 3:
Common Misunderstandings
Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide
ponderosa-assoc.com

March 31, 2020, 3:30 PM - 5:00 PM
Understanding the Ethical Conflicts
of Interest and the Traps that Arise in
Representing Government
April 14, 2020, 5:00 PM - 6:00 PM

For more information and
registration on CDLA Events
and CLEs, visit codla.org

2020
Annual Conference
Snowmass Colorado
Thursday, July 30
through Saturday, August 1
Click here to reserve your room
at the Westin Snowmass.
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