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COLORADO SUPREME COURT
NOTHING OF NOTE THIS MONTH. However, the Court has taken several cases,
including the Scholle case, the Wagner/Planned Parenthood case and a case involving
Azar and Levy in which RPC 1.9 and disqualification is at issue. Lastly, there is a Rule
21 proceeding involving the disclosure of criminal records of Laura Haber.

COLORADO COURT OF APPEALS
M & A Acquisition Corp. v. ICAO — Court rejects ICAO panel statutory interpretation
2019COA173 (11/21/19). As a matter of first impression, the division concluded that
the ICAO Appeals Panel erroneously treats section 8-73-108(5)(e)(IX.5) as the exclusive
applicable provision for disqualifying an employee from unemployment compensation
eligibility when the employee’s separation from employment resulted from a positive
drug test administered pursuant to the employer’s drug policy. The Court remanded
with instructions that the Panel consider whether the findings and the evidence should
support disqualifying Holm under any of the other statutory subsections. It also stated
the Panel should consider whether Holm was at fault for the separation using the
generally recognized legal standards for that inquiry.
Sharon v. SCC Pueblo — Reversal of judgment nullifies award under survival statute
- 2019COA178 (CA 12/05/19). The decedent brought a claim for “pain, suffering, or
disfigurement” in a personal injury action and recovered such damages before he died.
While the judgment was on appeal, the claimant died, and the judgment is later reversed
on appeal. The Court of Appeals addressed whether, under Colorado’s survival statute,
a decedent’s estate or representative can recover damages. The division concluded that
those noneconomic damages are not recoverable by the estate or representative in a new
trial because the prior recovery had been nullified and the survival statute barred recovery
of such damages by or on behalf of a deceased plaintiff.
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Andrews v. Miller — Court of Appeals
holds that parties must consent to
magistrate jurisdiction over motion to
dismiss - 2019COA185 In this appeal
involving the Colorado Rules for
Magistrates, a division of the court of
appeals addresses whether a magistrate
had jurisdiction under C.R.M. 6(c)(2)
to rule on a motion to dismiss, which
could be done only with the consent
of the parties. The division holds that
because the parties did not have proper
notice under C.R.M. 5(g), they did not
consent to the magistrate ruling on the
motion based on their lack of objection.
And without the parties’ consent, the
magistrate lacked jurisdiction to rule on
the motion under C.R.M. 6(c)(2).
People v. Gregory — 2019 COA
184. At age 17 defendant drove while
intoxicated and crashed his vehicle,
killing passengers B.B. and R.P. and
seriously injuring a third passenger.
Defendant pleaded guilty, as an adult,
to two counts of vehicular homicide.
Thereafter,
defendant’s
insurance
company settled with the deceased
victims’ families and the living victim.
Each of the deceased victims’ families
received $500,000 and, in exchange,
released defendant, his parents, and
his insurance company from all claims
stemming from the incident. The court
sentenced defendant, and the prosecution
requested restitution. The court ordered
defendant to pay restitution to R.P.’s
family and to reimburse the Crime
Victim
Compensation
Program
(CVCP) for payments made to B.B.’s
and R.P.’s families for funeral expenses.
Defendant filed an objection to the
order, and the court issued an amended
order removing the payment to R.P.’s
family. The Court of Appeals rejected
the People’s arguments that this was
error. I include this case because counsel
should be very careful about the terms of
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a settlement agreement and its effect on
possible restitution claims as evidenced in
this case!
Gunderson v. Weidner Holdings,
LLC — Court of Appeals holds promissory
notes are governed by UCC statute
of limitations, not general limitation
period - 2019COA186 (CA 12/15/19).
The Court of Appeals considered the
applicable statute of limitations for two
payable-on-demand promissory notes.
The Court concluded that because
the promissory notes are negotiable
instruments, the more specific statute of
limitations under Colorado’s Uniform
Commercial Code applies, not the
general six-year statute of limitation
applied by the trial court. Because the
promissory notes are demand notes on
which no principal or interest has been
paid and because suit was filed within
ten years of execution of the notes and
within six years of demand being made,
the Court held that the action is not
time-barred.
People in Interest of Z.M. — Court
of Appeals interprets ‘material’ in rule
requiring material documents to be filed
on appeal - 2020COA3 (01/02/20). In
this dependency and neglect proceeding,
the Court of Appeals addressed the
meaning of the word “material” in
C.A.R. 10(f )(2). One party argued that
all documents, transcripts, and other
materials related to the proceeding
that is the subject of the appeal are
necessarily material for purposes of the
appellate record. The Court rejected this
argument, concluding that the Colorado
Appellate Rules and Colorado case law
contemplate a narrower definition.

TENTH CIRCUIT COURT OF APPEALS
Shotts v. GEICO — Docket: 18-6206
(10th Cir. 12/2/19). In 2014, Brian Shotts
was injured in a car accident caused by
Dana Pollard. Shotts was insured under
a policy issued by GEICO General
Insurance Company, which included
underinsured motorist coverage. Pollard
had automobile insurance through
Farmers Insurance. Shotts filed a claim
with Farmers, which offered Pollard’s
policy limits as settlement. Before
accepting the offer, Shotts notified
GEICO of the accident. GEICO opened
a claim, assigned an adjuster, and began
an investigation. GEICO also waived its
subrogation rights, allowing Shotts to
accept the offer from Farmers. GEICO’s
investigation determined that Shotts’s
injuries exceeded Pollard’s policy limits
by $3,210.87. GEICO offered Shotts a
settlement of that amount, but Shotts
declined the offer as “unreasonably low.”
Shotts demanded GEICO promptly
“pay the first dollar of his claim, up to
the value of [the] claim or the total
available UM limits” of $25,000. He
also asked GEICO to reevaluate the
offer. In response, GEICO requested
additional information about Shotts’s
injuries. It then proposed a peer review
to determine whether his injuries
exceeded the $3,210.87 offer. Shotts
sued for bad faith breach of contract,
alleging that GEICO acted in bad faith
by: (1) conducting “a biased and unfair
investigation and evaluation of [his]
claim”; and (2) failing to pay the full
value of his claim. He also requested
punitive damages. The district court
granted summary judgment for GEICO
on both bad faith claims and denied
punitive damages. The Tenth Circuit
found a legitimate dispute over the
value of the claim, found no additional
conduct supporting bad faith or punitive
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damages beyond the disputed claim and
thus affirmed the district court.
Barnes v. Security Life of Denver
— No. 18-1487 (10th Cir. 12/23/19).
Plaintiff Robert Barnes filed a putative
class action against defendant Security
Life of Denver Insurance Company
alleging that SLD, in the course of
administering life insurance policies
purchased by Barnes and other
similarly-situated
class
members,
breached its contractual duties and
committed the tort of conversion by
imposing certain administrative costs
that were not authorized under the
terms of the policies. Jackson National
Life Insurance Company moved to
intervene, asserting that, as a result of
reinsurance agreements entered into by
SLD, Jackson was actually the entity
responsible for administering Barnes’s
policy and numerous other policies listed
within the putative class. The district
court denied Jackson’s motion. In a split
decision, and after reviewing the parties’
briefs and the record on appeal, the Tenth
Circuit concluded Jackson established
the requirements for intervention as
of right. Those requirements are: (1)
timeliness, (2) an interest relating to
the property or transaction that is the
subject of the action, (3) the potential
impairment of that interest, and (4)
inadequate representation by existing
parties. Accordingly, the Tenth Circuit
reversed the decision of the district court
and remanded with directions to grant
Jackson’s motion to intervene.
Mountain Dudes v. Split Rock
Holdings — Tenth Circuit holds it was
error for district court to enter judgment as
a matter of law after jury was deadlocked Docket: 18-4049 (10th Cir. 12/27/19).
At issue in this appeal was Mountain
Dude’s claims brought under Utah’s
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Fraudulent Transfer Act. After the jury
was unable to reach a verdict on Mountain
Dudes’ UFTA claims, the district court
invoked Rule 50(b) to grant Defendants
judgment as a matter of law on grounds
the court raised sua sponte after the
jury deadlocked. Resolution of this
appeal turned primarily on a procedural
matter involving how the sufficiency of
evidence presented at a civil jury trial
could be challenged. The Tenth Circuit
determined that, by its actions, the
district court deprived Mountain Dudes
LLC of that opportunity. The Tenth
Circuit therefore reversed the judgment
the district court entered sua sponte in
Defendants’ favor.
McCowan v. Morales — Police officer
denies qualified immunity - Docket: 182169 (12/27/19). McGowan alleged
the Morales denied him medical care
and did not safely secure him in police
vehicle while being transferred to station.
This rough ride, McCowan contended,
injured his shoulders, after McCowan
had advised the officer before the trip
to the station that he had a previous
shoulder injury. McCowan’s second
claim alleged that Officer Morales was
deliberately indifferent to McCowan’s
serious medical needs by delaying
McCowan’s access to medical care until
he arrived at the county detention center.
The Tenth Circuit affirmed as to both
counts; the allegations alleged a clearly
established violation of the Fourth and
Fourteenth Amendments. Therefore,
the Court affirmed the district court’s
decision to deny Officer Morales
qualified immunity.
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Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/
employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect VDI has
on both sides of the aisle for the quality
of our work. We are proud to provide
unparalleled professional consulting and
expert witness services to the legal and
insurance communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Diamond Sponsor /
Breakout Speaker

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com
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