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COLORADO SUPREME COURT
The Luskin Daughters 1996 Trust v. Young— Court holds that rights must be determined
before interference with right can be subject to declaratory action - 2019 CO 74 (SC 09/09/19).
The Trust appealed from an order of the water court dismissing its complaint for declaratory
and injunctive relief, as well as for damages. The water court concluded that in the absence
of an application for the determination of a water right, the Trust’s claim of interference by
the Youngs with its unadjudicated appropriative rights to springs that arise on the Youngs’
land could not proceed before the water court. It therefore granted the Youngs’ motion,
pursuant to C.R.C.P. 12(b)(1), (2), or (5), to dismiss. The supreme court affirmed. The court
held that because the water court could not provide the Trust’s requested relief without the
Trust’s first having adjudicated its water rights in accordance with section 37-92-302, the
water court properly dismissed the Trust’s complaint.
COLORADO COURT OF APPEALS
Burger Inv. Family Ltd. Partnership v. City of Littleton — Court holds municipal court
jurisdiction limited to criminal matters - 2019COA127 (CA 8/22/19). The court of appeals
considered whether the Littleton Municipal Court had exclusive original jurisdiction
over all violations of the city’s charter and ordinances. The division concluded that,
although the relevant language in the city’s charter is ambiguous, the city council’s and
voters’ intent was to limit the jurisdiction of its municipal courts to only criminal matters.
Thus, a challenge to the city’s approval of an amendment to a planned development plan
was properly filed in the district court, rather than the municipal court.
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Avicanna Inc. v. Mewhinney — Waiver of forum selection clause dependent on who benefits
- 2019COA129 (CA 8/22/19). A division of the court of appeals holds that a plaintiff
cannot unilaterally waive a forum selection clause when the clause was not included
exclusively for the plaintiff ’s benefit.
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LB
Rose
Ranch
v.
Hansen
Construction — Court of Appeals
holds that settlement of common liability
results in second tortfeasor being liable to
settling tortfeasor - 2019COA141 (CA
09/05/19). Court of appeals reviewed
the district court’s judgment requiring
Rose [the second of two tortfeasors] to
pay contribution to the first tortfeasor
[Hansen]. The amount to be paid
represented Rose’s share of damages for
which they were jointly liable in tort.
Before Rose’s settlement, Hansen had
fully satisfied their common liability
to the plaintiffs. Rose then settled and
received a release from the plaintiffs as
part of a settlement, but the Court held
it did not discharge its contribution
liability to Hansen because the Rose
settlement did not resolve any common
liability.
Kissinger & Fellman, PC v. Affiniti
Colorado, LLC — Court holds attorneyclient privilege can survive dissolution of
corporation under certain circumstances 2019COA147 (9/12/19) Well-settled
Colorado law holds that the attorneyclient privilege survives the death of
a client. In this case, the district court
denied a motion for protective order and
the Court of Appeals took the case on an
interlocutory appeal. The issue is whether
the attorney-client privilege survives the
dissolution of a corporation. The Court
concluded that the attorney-client
privilege does not survive a corporation’s
dissolution when (1) no one with the
authority to assert or waive the privilege
remains, and (2) there are no ongoing
post-dissolution proceedings.
TENTH CIRCUIT COURT OF APPEALS
United States v. Williams – Lying about
service is material to award of benefits Docket: 18-1080 (10th Cir. 8/20/19).
Cameo Williams, Sr. was a veteran of
the United States Army, who spent his
entire service stateside - never overseas
or in combat. But for years, based on
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false statements about combat service,
he obtained VA benefits for combatrelated PTSD. The issue presented for
the Tenth Circuit Court of Appeals in
this case was whether it mattered about
Williams’ lies about overseas service to
obtain his PTSD benefits. The Court
rejected Williams’s argument that his
lie was not material under 18 U.S.C.
1001(a)(2), as well as his two challenges
to evidentiary rulings.

district court held that Plaintiffs were
not entitled to recover because they had
not shown any physical loss or damage
to the wine they had ordered. The Tenth
Circuit affirmed summary judgment,
although on a different ground: plaintiffs’
loss was not insured because they failed
to present adequate evidence that they
were the owners of any wine bottles not
delivered to them.

Semple v. Griswold - Finding
Amendment 71 was unconstitutional
reversed - Docket: 18-1123 (10th Cir.
8/20/19). A citizen initiative passed
by Colorado voters in 2016 made it
more difficult to amend the Colorado
constitution through the initiative
process. Plaintiffs filed a complaint
pursuant to 42 U.S.C. 1983 challenging
the constitutionality of Amendment
71, asserting it violated the First and
Fourteenth Amendments to the United
States Constitution. Defendant, the
Colorado Secretary of State, moved
to dismiss the complaint for failure to
state a claim. The United States District
Court for the District of Colorado
entered judgment in favor of Plaintiffs,
ruling that article V, section 1(2.5) of
the Colorado constitution violated the
“one person, one vote” principle inherent
in the Equal Protection Clause of the
Fourteenth Amendment because the
number of registered voters was not
substantially the same in each state
senate district. The Tenth Circuit
reversed ordered the district court to
grant judgment in favor of Defendant.

C5 Medical Werks v. Ceramtec GMBH
– Tenth Circuit finds error in finding of
sufficient contacts to exercise jurisdiction Docket: 17-1173 (10th Cir. 9/11/19).
Plaintiff sued Defendant, a German
company that produces ceramics and
ceramic components for medical
prostheses for cancellation of CeramTec’s
trademarks and a declaratory judgment
of non-infringement. CeramTec moved
to dismiss for lack of personal jurisdiction
[Colorado]. The district court denied
Defendant CeramTec’s motion and,
after a bench trial, found in favor of
Plaintiff. Defendant appealed both
the district court’s finding of personal
jurisdiction and its determination on
the merits. After review, the Tenth
Circuit concluded the district court did
not have personal jurisdiction over the
Defendant. CeramTec’s attendance at
various tradeshows was fortuitous and, as
such, was insufficient to show purposeful
availment of the forum state, Colorado.
Further, to the extent CeramTec engaged
in enforcement activity, it did so outside
of Colorado. Accordingly, the case was
remanded with instructions that it be
dismissed.

Hasan v. AIG Property – Purchase under
Ponzi scheme not covered by insurance policy
- Docket: 18-1309 (10th Cir. 8/27/19).
Plaintiffs sought to recover under an
insurance policy with Defendant AIG
Property Casualty Co. for the alleged loss
of wine bottles that were not delivered to
them by a retailer whom they had paid
for the wine. The retailer had declared
bankruptcy and its principal had pleaded
guilty to conducting a Ponzi scheme. The

Kenney v. Helix TCS - Tenth Circuit
holds that Controlled Substance Act does
not repeal FLSA protections of employees
- Docket: 18-1105 (10th Cir. 9/20/19).
Plaintiff was a former employee of
Defendant Helix TCS, Inc., which
provided security services for businesses
in
Colorado’s
state-sanctioned
marijuana industry. Kenney filed this
lawsuit against Helix under the Fair
Labor Standards Act, alleging that Helix
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misclassified him and similarly situated
workers as exempt from the FLSA’s
overtime obligations. Helix moved to
dismiss Kenney’s claim based on the
Controlled Substance Act, arguing that
Kenney’s employment activities were in
violation of the CSA and are thus not
entitled to FLSA protections. The Tenth
Circuit concluded Helix wanted it to
interpret the CSA in a manner implicitly
repealing the FLSA’s overtime mandate
for employers in the marijuana industry.
The Tenth Circuit determined the “case
law is clear that employers are not excused
from complying with federal laws”
because of their other federal violations.
“Moreover, the purposes of the FLSA
do not conflict with the CSA quite as
directly as Helix implies. Helix cherrypicks among the enumerated purposes
of the FLSA, citing only those most
favorable to its arguments.” The Tenth
Circuit did not draw conclusions about
the merits of Kenney’s FLSA claims.
Rather, the Court held only that Kenney
and similarly situated individuals were
not categorically excluded from FLSA
protections. It therefore affirmed the
denial of Helix’s motion to dismiss.

claim that Defendants violated 15 U.S.C.
§ 1125(a)(1) and C.R.S. § 7-74-103. The
evidence demonstrated that Defendants
attempted to replicate Atlas’ proprietary
and trade secret products and had used
statements indicating an affiliation with
Atlas in order to garner sales. Similarly,
given the very strict standard of loyalty
to which Kutrubes was held as an
employee, director, and shareholder of
Atlas and Kutrubes’ conduct in soliciting
customers and contractors while he
was still employed by Atlas, Plaintiff
would likely succeed with respect to its
breach of fiduciary duty claim. Second,
Plaintiff established that failing to issue
a Temporary Restraining Order would
cause irreparable harm. Defendants’
use of Plaintiff ’s proprietary customer
database could cause loss of goodwill as
well as a loss of trade that could not be
remedied by money damages. Third, the
balance of equities favored Plaintiff. In
particular, the injunction will prevent
Plaintiff
from
misappropriating
Atlas’ customer database, trade secret
formulations and production methodsi.e., from doing what Defendants are
already prohibited from doing.

US DISTRICT COURT – COLORADO

SPONSOR SPOTLIGHT

Atlas Biologicals, Inc. v. Kutrubes District Court enters injunction in trade
secret case - 2015 WL 996368 (D. Col.
Mar. 3, 2015). This case concerns
whether a former employee of Atlas,
Thomas Kutrubes, engaged in trademark
infringement, misappropriation of
trade secrets, and breached his fiduciary
duties. The court held that Plaintiff ’s
request to enjoin Defendants from
using Plaintiff ’s trademarks, proprietary
information or trade secrets (including
contacting customers in Atlas’ database),
meets the standard required for issuance
of a temporary restraining order. First,
Plaintiff has established a reasonable
probability of success at least on their

Diamond Sponsor /
Monday Night Dinner

Vocational Diagnostics, Inc. is the
authority in vocational damages
assessment and life care planning.
Specializing in catastrophic injury cases,
we are the experts in the assessment
of children and adults in a wide range
of cases, including personal injury,
divorce, medical malpractice and labor/

employment. For more than 28 years,
VDI has developed a well-deserved
reputation for its unbiased expertise.
The fact that both plaintiff and defense
counsel routinely retain our services
indicates the high level of respect
VDI has on both sides of the aisle for
the quality of our work. We are proud
to provide unparalleled professional
consulting and expert witness services
to the legal and insurance communities
throughout the U.S. and Canada.
vocationaldiagnostics.com

Diamond Sponsor /
Breakout Speaker

Ponderosa Associates is a technical
consulting company offering the services
of licensed engineers, scientists and
other technical experts. Since 1974 we
have provided prompt, highly qualified
assistance to the legal, industrial and
insurance communities worldwide.
ponderosa-assoc.com

The Colorado
Defense Lawyers
Association would like
to thank all sponsors,
vendors, presenters,
members and guests who
joined us for this year’s
Technology and the
Law conference.
We look forward to seeing
you in 2020!
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