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Highlighting Important Issues Facing Today’s Defense Attorneys

COLORADO SUPREME COURT
Owners Ins. v. Dakota Station II Condo. Ass’n – Supreme Court interprets ‘impartial
appraiser’ - 2019 CO 65. (SC 06/26/19). The Supreme Court was asked to interpret
the appraisal provision in an insurance policy which states that each party is to “select
a . . . impartial appraiser.” The Court concluded, based on the plain meaning of the
word “impartial,” that the policy requires the appraisers to be unbiased, disinterested, and
unswayed by personal interest. It further stated that the appraisers must not favor one
side more than another, so they may not advocate for either party.
Santich v. VCG Holding Corp.— Court holds that equitable estoppel can apply to arbitration
agreements - 2019 CO 67 – A certified question of law from the United States District
of Colorado asked the Supreme Court to determine whether there should be an
arbitration-specific exception to Colorado’s traditionally defined doctrine of equitable
estoppel. The court holds that Colorado’s law of equitable estoppel applies in the same
manner when a dispute involves an arbitration agreement as it does in other contexts.
Equitable estoppel requires proof of four elements—one of which is detrimental reliance.
Thus, a nonsignatory to an arbitration agreement can only assert equitable estoppel
against a signatory to compel arbitration if the nonsignatory can demonstrate each of
the elements of equitable estoppel, including detrimental reliance.
Garcia v. People—Using model jury instruction don’t avoid error - 2019 CO 64 In this case,
the Supreme Court considers an alleged instructional error where the jury instruction
at issue tracked the language of the model jury instruction that existed at the time of
trial. The Court holds that simply following model jury instructions doesn’t avoid plain
error. However, the supreme court concludes that any error regarding the instruction at
issue here doesn’t require reversal because the defendant failed to show that any error so
undermined the fundamental fairness of the trial itself as to cast serious doubt on the
reliability of the defendant’s convictions.
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COLORADO COURT OF APPEALS
Martinez v. CSG Redevelopment
— Control and public purpose are
determinative of whether an entity
is an instrumentality under CGIA 2019COA91 (CA 06/20/19). A division
of the court of appeals addresses whether
an entity is an “instrumentality” of a
public entity entitled to immunity under
the Colorado Governmental Immunity
Act. In holding that it is, the Court
determines that, despite its inclusion
of a private entity and partial reliance
on funding from a private investor,
Defendant CSGR’s public purpose
and the Denver Housing Authority’s
extensive control over it renders it an
instrumentality of a public entity. The
division also addresses the limits of the
waiver of immunity for “[a] dangerous
condition caused by an accumulation of
snow and ice which physically interferes
with public access on walks leading
to a public building open for public
business,” § 24-10-106(1)(d)(III), and
concludes that a low-income housing
facility is not a “public building open
for public business” because it is not
generally accessible to members of the
public.
Amir Massihzadeh v. Tom Seaver and
the Colorado State Lottery Division
- 2019COA92 (CA 06/20/19). After
the Colorado State Lottery Division
discovered that two out of three winning
lottery tickets were fraudulent, the
plaintiff — the only innocent winner
— claimed to be entitled to payment of
the entire jackpot. The Court of Appeals
considered whether the trial court
properly dismissed the plaintiff ’s claim
that he is entitled to the full jackpot
because it is barred a statutory section
which discharges the Colorado State

Lottery Division of “all liability upon
the payment of any prize . . .” Based on
the statute’s plain language, the Court
concluded that the trial court properly
dismissed the complaint because the
payment to the Plaintiff of one-third
of the jackpot and the defendant’s
acceptance thereof constituted “any
prize,” sufficient to discharge the
Division of liability.
Ferguson v. Spalding Rehabilitation
—Adult adoptee is descendant under
Wrongful Death statute - 2019COA93
(CA 06/20/19). A division of the
court of appeals holds that an adult
adoptee is a “lineal descendant” of the
adoptive parent and therefore an “heir”
of that parent within the meaning of
the applicable section of the Wrongful
Death Act. Thus, an adult adoptee can
assert a wrongful death claim on behalf
of the decedent parent in the second
year after that person’s death.
Baum v. Industrial Claim Appeals
Office – Worker’s comp decision I don’t
fully understand - 2019COA94 (CA
06/20/19). This workers’ compensation
action sought to clarify the boundary
between where an employer can and
cannot take credit for having an approved
wage continuation plan under section
8-42-124, C.R.S. 2018. The court of
appeals interpreted the phrase “other
similar benefits” used in connection with

“earned vacation leave” and “sick leave”
of the of the Workers’ Compensation
Act. The division concluded that earned
benefits that an employee can exercise
only in the event that he or she suffers
a work-related injury and that cannot
otherwise be converted to any other
use or cashed out at separation do not
fall within the scope of “other similar
benefits” as used in section. Here, UAL
paid Baum full pay under its wage
continuation plan after he sustained an
admitted work-related injury, but UAL
also claimed a credit on its final admission
of liability for the comparable temporary
total disability benefits it would have
otherwise been statutorily required to
pay Baum. This credit increased Baum’s
reported TTD benefits, pushing them
over the statutory cap set by section
8-42-107.5, C.R.S. 2018.
Sedgwick Props. Dev. Corp. v. Hinds
— Court of Appeals holds piercing the
veil for LLC requires different analysis
corporate analysis - 2019COA102 (Colo.
App. 07/03/19). The Court of appeals
concludes that the district court erred
in finding that a developer services
corporation that contracted with a
single-member, single-purpose LLC to
manage the LLC was the alter ego of
the LLC for purposes of piercing the
corporate veil. The division determines
that the veil-piercing analysis applicable
to corporations must be harmonized
with statutes governing LLCs, and
that certain aspects of traditional veilpiercing analysis are not applicable to
a single-member, single-purpose LLC
that is managed by another entity under
a contract to provide management
services to the LLC. A court undertaking
such a veil-piercing analysis must take
into account the inherent characteristics
of such an entity.
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23 LTD v. Herman – Trial courts
not obligated to blue line contracts,
notwithstanding provisions in contract
to that effect - 2019 COA 113
Herman worked as a legal recruiter
for 23 LTD, d/b/a Bradsby Group.
When she was hired, Herman
signed an employment agreement
with a nonsolicitation provision and
a noncompete provision. Bradsby
terminated Herman’s employment and
she thereafter founded a company that
did some legal recruiting and law firm
succession planning. Bradsby sued
Herman for breach of the noncompete
and nonsolicitation provisions. A jury
determined that Herman had not
breached the noncompete provision
but returned a verdict in favor of
Bradsby on the nonsolicitation claim
and awarded nominal damages of one
dollar. The district court set aside that
verdict and entered judgment in favor
of Herman because the nonsolicitation
provision violates Colorado law and
the court declined to narrow the
provision to render it enforceable. The
court denied Herman’s request for
attorney fees under the employment
agreement’s fee-shifting provision.
On appeal, Bradsby argued that the
district court erred in declining to blue
pencil the nonsolicitation provision.
While a trial court has broad discretion
to blue pencil an otherwise offensive
restrictive covenant, parties cannot
contractually obligate a court to blue
pencil noncompete or nonsolicitation
provisions to render unenforceable terms
enforceable. Here, the district court did
not err. It gave substantial reasons why
it declined to exercise its discretion to
blue pencil the agreement, including the
general Colorado public policy against
noncompete provisions, authority in
other jurisdictions, and the significant
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overbreadth of the nonsolicitation
provision. On cross-appeal, Herman
argued that the court abused its
discretion in declining to award her
attorney fees under the agreement’s feeshifting provision. Because Herman was
the prevailing party in this matter, she
was entitled to attorney fees.
SG Interests I, Ltd. v. Kolbenschlag
– Court of Appeals affirms trial court
handling of defamation suit for publishing
settlement agreement interpretation 2019 COA 115. The Department of
Justice (DOJ) brought an antitrust suit
against SG Interests I, Ltd. and SG
Interests VII, Ltd. (collectively, SGI)
and Gunnison Energy Corporation
(GEC) for illegal joint bidding at
Bureau of Land Management (BLM)
auctions. The district court rejected the
parties’ first proposed settlement, but the
case was resolved by a second settlement
agreement.
Thereafter,
defendant
Kolbenschlag, an environmental activist,
posted a reader comment to the online
version of a newspaper article about
SGI. In the comment, he stated that
SGI “was actually fined for colluding
(with GEC) to rig bid prices and rip off
American taxpayers,” and he included a
link to the DOJ press release describing
the first settlement agreement. SGI
sued Kolbenschlag for defamation.
Kolbenschlag moved to dismiss, and
the district court converted the motion
to one for summary judgment. SGI
filed a response and sought leave
to take Kolbenschlag’s deposition
concerning his factual basis for stating
the comments were substantially true.
The district court granted the motion
for summary judgment and denied
SGI’s request to depose Kolbenschlag.
On appeal, SGI first contended that
the district court erroneously concluded
that Kolbenschlag’s comments were

substantially true and immaterial. Here,
Kolbenschlag’s comment that SGI
and GEC “colluded to rig bid prices,”
as understood by the average reader, is
substantially true and is well supported
by the record. Further, Kolbenschlag’s
comment that SGI was “actually fined” is
not problematic. The undisputed record
demonstrates that SGI paid 12 times the
actual amount of damages to settle two
civil claims related to its illegal bidding
practices and it agreed to additional
restrictions to its bidding practices in
future joint bidding ventures. Thus,
plaintiffs failed to prove the elements
of defamation. SGI next contended
that the district court erroneously
denied its discovery request to depose
Kolbenschlag. Because Kolbenschlag’s
subjective belief in the truth of his
comment is not relevant and SGI failed
to allege additional facts it could have
discovered through a deposition, the
district court did not abuse its discretion
by denying the request.

Ferraro v. Frias Drywall, LLC —Court
holds that trial court may reconsider
default on liability before entering default
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judgment and also finds no asbestos
inspection duty on selling homeowner 2019COA123. The Court first holds
that under C.R.C.P. 55, a district court
may sua sponte reconsider liability to
determine whether a viable cause of
action exists after the clerk’s entry of
default but before the entry of a default
judgment. After an entry of default but
before entry of the default judgment,
may a court sua sponte reconsider
liability at the damages hearing and
dismiss the case for failure to state a
claim? We answer that question “yes,”
and hold that a court may reconsider
whether the unchallenged facts set forth
in the complaint state a legitimate cause
of action after default is entered, because
this holding furthers the goal of a just,
speedy, and inexpensive determination
of civil actions. C.R.C.P. 1(a). The
Court further holds that amendments
to the Department of Public Health
and Environment Regulations do not
impose an asbestos inspection duty
on the homeowner of a single-family
dwelling, contrary to the district court’s
finding, or on the contractor. The case
law principle that there is no basis to
impose a duty on contractors to inspect
a single-family residence for asbestos
has been the law for more than 26 years,
and the Court of Appeals declined to
depart from this precedent. The Ferraros
also contended that Occupational Safety
and Health Administration standards
require asbestos testing. However, these
standards govern the duty of employers to
employees, not the duty an independent
contractor owes a homeowner. Because
there was no asbestos inspection duty,
we affirm the district court’s judgment
dismissing the case.
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Filatov v. Turnage — Court of Appeals
determines how to count days and when
counting starts in exercising right of first
refusal - 2019COA120 The Court
of appeals concludes that, under this
contract containing a right of first
refusal, the first day was excluded and the
last day was included when calculating
the period for exercising the right. The
division further concluded that where
the contract provided that the exercise
period began “immediately following
the delivery of the notice,” the clock
began running when the agent of the
party that held the right of first refusal
received the required notice.
Blakesley v. BNSF Railway Company
—Jobsite authority gives rise to duty to
give proper jobsite safety instructions 2019COA119. In this personal injury
case, the Court holds that a person who
has jobsite authority owes a duty of care
based on misfeasance in giving jobsite
safety instructions. In this personal
injury action, plaintiff Richard Blakesley
contends that defendant BNSF Railway
Company is liable to him for the damages
he sustained on a construction site when
an excavator ran over his foot, ultimately
resulting in amputation of his leg below
the knee. BNSF moved for summary
judgment, contending that it owed
no duty of care to Blakesley. The trial
court agreed with BNSF and dismissed
Blakesley’s negligence claim. Blakesley
appealed on the issue of whether BNSF
owed Blakesley a duty of care when a
BNSF employee instructed Blakesley, in
contravention of BNSF’s jobsite rules, that
he did not have to wear a high visibility
safety vest at certain times on the jobsite.
Because the BNSF employee was in a
position of authority regarding the high
visibility vest requirement, he owed a
duty of care when providing jobsite safety
instructions regarding the vests.

TENTH CIRCUIT COURT OF APPEALS
Waller v. City and County of Denver
Court affirms Rule 12 dismissal, rejecting
arguments that allegations of complaint
could support liability of City - Docket:
17-1234 (10th Cir. August 5, 2019).
Plaintiff Anthony Waller appealed a
district court’s Rule 12(b)(6) dismissal
of his municipal liability claim against
the City and County of Denver for a
Denver deputy sheriff ’s use of excessive
force against him In 2012, while in
pretrial detention, Waller was escorted
in handcuffs and other restraints to a
courtroom located within the Denver
City Jail for a first advisement hearing.

In 2012, while in pretrial
detention, Waller was
escorted in handcuffs
and other restraints to a
courtroom located within
the Denver City Jail for a first
advisement hearing.

After the judge finished the advisement,
Waller “politely address[ed] the Court in
a normal and subdued voice,” stating that
he thought the investigation should have
come before his arrest. The judge began
to respond, but while she was speaking,
Deputy Sheriff Brady Lovingier, who
had been standing directly behind
Waller, suddenly and “without warning,
justification[,] or provocation” grabbed
Waller, spun him around, and threw
him face first into a nearby glass wall
and metal post, causing him to sustain
“serious and permanent injuries.”
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Deputy Lovingier’s assault on Waller
was captured on video recorded by the
courtroom cameras. Approximately one
year later, Deputy Lovingier received a
thirty-day suspension for his assault on
Waller. In 2014, Waller filed this federal
lawsuit under 42 U.S.C. 1983, alleging: a
claim of excessive force against Deputy
Lovingier, and a claim of municipal
liability against Denver premised on
Deputy Lovingier’s use of force. Arguing
against the district court’s dismissal,
Waller argued broadly he could prevail
because the allegations in his complaint
in general established “that Denver has a
custom, policy, or practice of tolerating
and ratifying the use of excessive force.”
Assuming without deciding that this
argument was properly preserved and
supported on appeal, the Tenth Circuit
Court of Appeals found no error:
“Deputy Lovingier’s actions, no matter
how egregious, cannot in themselves
give rise to an inference that the city
must have been at fault, ‘for the officer’s
shortcomings may have resulted from
factors other than a faulty training
program’ or other municipal deficiency.
‘To adopt lesser standards of fault and
causation would open municipalities to
unprecedented liability under [section]
1983.’”
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Diamond Sponsor /
Monday Night Dinner

Vocational Diagnostics, Inc.
is the authority in vocational
damages assessment and life
care planning. Specializing
in catastrophic injury cases,
we are the experts in the
assessment of children and
adults in a wide range of cases,
including personal injury,
divorce, medical malpractice
and labor/employment. For
more than 28 years, VDI has
developed a well-deserved
reputation for its unbiased
expertise. The fact that both
plaintiff and defense counsel
routinely retain our services
indicates the high level of
respect VDI has on both sides
of the aisle for the quality
of our work. We are proud
to provide unparalleled
professional consulting
and expert witness services
to the legal and insurance
communities throughout the
U.S. and Canada.
vocationaldiagnostics.com

Diamond Sponsor /
Breakout Speaker

Ponderosa Associates
Ponderosa Associates is a
technical consulting company
offering the services of
licensed engineers, scientists
and other technical experts.
Since 1974 we have provided
prompt, highly qualified
assistance to the legal,
industrial and insurance
communities worldwide.
ponderosa-assoc.com

The Colorado
Defense Lawyers
Association would like
to thank all sponsors,
vendors, presenters,
members and guests
who joined us for this
year’s Technology and
the Law conference.
We look forward to
seeing you in 2020!
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