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COLORADO SUPREME COURT
Colo. Custom Maid v. ICAO & Div. of Unemp’t Ins.— Supreme Court finds service is
employer of house cleaners - 2019 CO 43 (5/28/19). Colorado Custom Maid (CCM)
considers itself a referral service. The question before the Court was whether CCM
employs house cleaners for purposes of the Colorado Employment Security Act
(unemployment act). The Court found that CCM’s relationship with its cleaners was
one of an employment relationship and thus CCM is liable for unemployment taxes
on wages paid to the cleaners. In so holding, the Court disapproved of the notion that,
to determine whether an individual is an employee, the statute requires a “threshold”
showing that the services being provided by the putative employee are being provided
for the benefit of the putative employer.
Klun v. Klun – Court holds claim for breach of settlement terms is an action to enforce agreement,
entitling party to attorney’s fees - 2019 CO 46 (06/03/19). Defendant sought attorney
fees pursuant to a fee-shifting provision of a prior settlement agreement between him
and plaintiffs. The fee-shifting clause at issue provided that the prevailing party in an
action to enforce, by any means, any of the terms of the settlement agreement shall
be awarded all costs of the action, including reasonable attorney fees. Here, plaintiffs’
claims, in substance, sought relief based on allegations that defendant had breached the
terms of the settlement agreement, and defendant responded by arguing that it was
plaintiffs’ claims that were inconsistent with that agreement. In these circumstances,
the Court concluded that plaintiffs’ claims constituted an effort to enforce the terms of
the settlement agreement. Accordingly, the Court held that defendant, as the prevailing
party on all claims, was entitled to recover his attorney fees pursuant to the settlement
agreement’s fee-shifting clause.
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Colorado Department of Labor and
Employment v. Dami Hospitality,
LLC. – Eighth Amendment protection
against ‘excessive fines’ applies to civil
fines - 2019 CO 47 (06/03/10). The
Supreme Court considered whether
the Eighth Amendment’s prohibition
on the government imposition of
“excessive fines” applies to fines levied on
corporations.Concluding that the Eighth
Amendment protection does apply to
corporations, the Court held that the
proper test to assess the constitutionality
of government-imposed fines requires
an assessment of whether the fine is
grossly disproportional to the offense
for which it is imposed, as articulated
in United States v. Bajakajian, 524
U.S. 321, 334 (1998). The case was
remanded to that Court for return to
the Division of Workers’ Compensation
to determine whether the per diem fines
at issue are proportional to the harm or
risk of harm caused by each day of the
employer’s failure to comply with the
statutory requirement to carry workers’
compensation insurance.
Carousel Farms v. Woodcrest Homes
— Taking claims are mixed issues of
law and fact - 2019 CO 51 (6/10/19).
The Supreme Court held that takings
questions present mixed issues of law
and fact, with public use being a question
of law that is reviewed de novo. It also
held that takings that essentially benefit
the public will survive constitutional
scrutiny, even if, at the time of the taking,
there is an incidental private benefit.
In re N.A. Rugby Union v. U.S. Rugby
Football Union—Court adopts majority
position regarding enforcing arbitration
where party is not signatory to agreement
- 2019 CO 56 (SC 06/17/19). In this
original proceeding pursuant to C.A.R.
21, the supreme court is asked to decide
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whether the district court erred when it
ordered petitioner, a nonsignatory to an
agreement, to arbitrate claims brought
against it by respondents pursuant to an
arbitration provision in the agreement
that covered the parties (including
respondents) and their agents. The
district court found that because the
nonsignatory was an agent for a signatory
of the agreement, the nonsignatory fell
“squarely within the broad language of
the arbitration provision” and thus it was
required to arbitrate. The supreme court
issued a rule to show cause and now
makes the rule absolute. Although the
court has not yet opined on the issue, the
weight of authority nationally establishes
that, subject to a number of recognized
exceptions, only parties to an agreement
containing an arbitration provision can
compel or be subject to arbitration. The
court adopts the general rule and its
exceptions and concludes that, because
the nonsignatory was never a party to
the agreement at issue and because the
respondents have not established that
any of the recognized exceptions apply,
the district court erred in determining
that the nonsignatory is subject to
arbitration under the agreement.

SPONSOR SPOTLIGHT
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Ponderosa Associates
Ponderosa Associates is a
technical consulting company
offering the services of
licensed engineers, scientists
and other technical experts.
Since 1974 we have provided
prompt, highly qualified
assistance to the legal,
industrial and insurance
communities worldwide.
ponderosa-assoc.com
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West Colo. Motors v. General Motors
— Revival statute is cannot revive a
nonjusticiable claim - 2019COA77 (CA
5/16/19). Section 13-80-111, which
tolls the applicable statute of limitations
when the original action has been
terminated for lack of jurisdiction. The
court of appeals considered whether this
remedial revival statute may be used to
revive a nonjusticiable claim. The Court
concluded that because section 1380-111 is not itself a source of subject
matter jurisdiction, and because it only
contemplates revival of an otherwise
untimely lawsuit in instances where the
previous dismissal for lack of subject matter
jurisdiction has arisen from a curable
defect. It held that the statute cannot
be employed to revive a nonjusticiable
claim. The division further concludes that
section 13-80-111(1) requires a plaintiff
to act diligently to revive a claim and that
for a new complaint to qualify as a “new
action upon the same cause of action”, the
initial lawsuit must have provided timely
notice to the defendant that the plaintiff
had a present purpose to maintain the
plaintiff ’s rights before the courts.
Scholle v. Delta Air Lines, Inc. – Court
finds billed amount above work comp
scheduled fee is collateral source - 2019
COA 81 (CA 5/23/19). Scholle, a United
Airlines employee, was driving a luggage
tug in the course of his employment when
Moody, a Delta Air Lines, Inc. employee
who was driving another luggage tug,
collided with him. Scholle sustained
injuries and missed work. United, a
self-insured employer under Colorado’s
workers’ compensation system, paid for
Scholle’s medical expenses and some of
his lost wages. As relevant to this appeal,
Scholle sued Delta to recover for injuries
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related to the tug collision. Delta admitted
liability but disputed Scholle’s claimed
damages. At trial, the court admitted
evidence of the medical expenses paid
by United but excluded evidence of the
amounts billed by the medical providers,
and awarded $259,176, including
$194,426 in economic damages, in favor
of Scholle. The court later entered a
setoff order reducing Scholle’s economic
damages award by the amount that
Delta had already paid to settle United’s
subrogation claim (a separate action),
effectively reducing the amount owed to
Scholle for economic damages to zero.
On appeal, Scholle contended that the
trial court erred by admitting evidence
of the amount of medical expenses paid
by his workers’ compensation insurer,
rather than the amounts billed by his
medical providers. He argued that the
payments were collateral source benefits
and, therefore, the pre-verdict evidentiary
component of the collateral source rule
prohibited their admission into evidence.
The Court agreed. The Court also held
that Delta’s settlement of United’s
subrogation claim did not alter that fact.
Rather, the settlement simply entitled
Delta to a setoff against any damages
awarded to Scholle. The collateral source
rule also allows the plaintiff to present
evidence of the higher medical expenses
actually billed by his or her medical
providers. Here, the Court held, the trial
court erred by admitting evidence of the
amounts paid by the insurer and not
allowing Scholle to present evidence of
the amounts actually billed by his medical
providers. Scholle also contended that
the trial court erred by striking two of
his expert witnesses. Pursuant to CRCP
37(c), however, Scholle failed to establish
that his late expert witness disclosures
were either substantially justified or
harmless and thus there was no abuse of
discretion.
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Vocational Diagnostics, Inc.
is the authority in vocational
damages assessment and life
care planning. Specializing
in catastrophic injury cases,
we are the experts in the
assessment of children and
adults in a wide range of cases,
including personal injury,
divorce, medical malpractice
and labor/employment. For
more than 28 years, VDI has
developed a well-deserved
reputation for its unbiased
expertise. The fact that both
plaintiff and defense counsel
routinely retain our services
indicates the high level of
respect VDI has on both sides
of the aisle for the quality
of our work. We are proud
to provide unparalleled
professional consulting
and expert witness services
to the legal and insurance
communities throughout the
U.S. and Canada.
vocationaldiagnostics.com
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People v. Dominguez – Lay witness
testimony based on training and experience
is improper expert testimony - 2019
COA 78 (CA 05/23/19). Dominguez
contended that the trial court erred
in allowing two agents to offer expert
testimony under the guise of lay
testimony. Because the agents testified
based on their training and experience,
their testimony was improper expert
opinion and the trial court abused its
discretion in admitting it.
Ryser v. Shelter Mutual Insurance
—Claimant not entitled to UM/
UIM benefits arising out of accident
resulting
from
co-defendant’s
negligence 2019COA88 (6/13/19). In
this uninsured/underinsured motorist
benefits case, the Court of Appeals
concludes that the exclusivity provision
of the Workers’ Compensation Act of
Colorado, section 8-41-102, C.R.S. 2018,
and the related co-employee immunity
rule, bar a person who was injured in
the course and scope of employment by
a co-employee’s negligence in driving a
car from receiving UM/UIM benefits
under an insurance policy maintained by
another co-employee who owned the car.
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US District Court for Colorado
Harris v. The Kroger Company –
Summary judgment issued on promissory
estoppel claim – 18-cv-01149 (U.S. D.
Colo. 5/23/19). Court grants summary
judgment in favor of employer where
employee claimed to have relied upon
what the Court found to be vague
assurance of employer during discussions
of job transfer. The Court also found no
reasonable reliance.
Huber v. Granby Realty Holdings
– Court grants forum non-conveniens
argument in ski liability case – 17-cv03024 (U.S.D. Colo. 5/30/10). In
Granby Ranch ski lift accident case,
the Court grants the ski area motion to
dismiss for forum non-conveniens where
lift held litigation was to be conducted
in state court in Granby count.
Gates Corporation v. CRP Industries
– Court finds attorney-client privilege
vitiates attorney-client privilege – 16cv-01145- (US D. Colo. 5/21/19). In
this theft of proprietary information
action against an employee, the Court
finds that where defendant company
representatives knew and concealed

discoverable information, exception to
attorney-client privilege for crime-fraud
applies thereby waiving the attorneyclient privilege.
Ramos v. The Hertz Corporation
– Court denies claim of non-permissive
driver – 17-cv-02576 – (US D. Colo.
05/23/19). Benavides, an unlicensed
driver, was driving a vehicle rented by
George. After a policy limits demand
was declined, Benavides entered into
a Nunn agreement which resulted in
a $3.4+ million arbitration award. The
trial Court found that Benavides did not
have permission to drive the rental car
and thus could not be classified as ‘an
insured’ under the policy. It then logically
concluded there was not bad faith claim
as it had no duty to provide coverage.

For the latest news,
updates and CLE schedule,
visit codla.org

TENTH CIRCUIT COURT OF APPEALS
Patterson v. PowderMonarch – Skier
injuries barred by exculpatory agreement
on ski lift ticket - 18-1008 (10th Cir.
6/10/19). Plaintiff appealed a district
court’s entry of summary judgment in
favor of Defendant PowderMonarch,
LLC, on their claims of negligence and
loss of consortium based on injuries
Ms. Patterson allegedly sustained at
Defendant’s ski resort. Because the
district court correctly held that these
claims are barred by an exculpatory
agreement included on Ms. Patterson’s
ski lift ticket, the Tenth Circuit affirmed.

Did you miss it?

The Hyatt Beaver Creek Resort and Spa is SOLD OUT!
Don’t despair! We have secured room blocks at the Osprey Hotel for $165.
Phone Call reservations ONLY: 1-877-820-7669,
Option 1 and refer to group code CA2CDL
The Westin Avon is still available for $219,
or you can book an AirBnb and VRBO!

Click here for all Beaver Creek lodging options.
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