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Highlighting Important Issues Facing Today’s Defense Attorneys

SUPREME COURT
Calvert v. Mayberry – Failure to comply with Rule 1.8 creates presumptively void contract
- 2019 CO 23 (SC 04/17/19). The Supreme Court took this case to determine the
preclusive effect of an attorney disciplinary hearing on a subsequent civil suit. Because of
admissions made by the party, the Supreme Court did not reach this question and vacated
that portion of the court of appeals opinion. It did, however, hold that when an attorney
enters into a contract without complying with Rule 1.8(a), the contract is presumptively
void as against public policy, but it is a rebuttable presumption. The supreme court
additionally held that the trial court did not abuse its discretion in awarding attorney’s
fees at the trial level because the record supports the court’s finding that the case was
groundless, frivolous, and brought in bad faith. This was not the case on appeal, however,
as there were legitimately appealable issues and, as such, the proceedings did not warrant
an award of fees against the petitioner.
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COLORADO COURT OF APPEALS
State of Colorado v. Castle Law Group – Court of Appeals vacates judgment against law
firm finding no substantial impact as required under CCPA - 2019COA49 (CA 4/04/19).
The State of Colorado filed a civil enforcement action under the Colorado Consumer
Protection Act, sections 6-1-101 to -1121, C.R.S. 2018, against a law firm and some of
its affiliated vendors. The trial court ruled against the State on all its claims but one. The
State appealed those claims, and the law firm cross-appealed. Importantly, the division
concluded that the trial court did not err when it did not (1) require two nonparty
witnesses to take the witness stand to invoke their Fifth Amendment rights; or (2)
draw an adverse inference against the law firm based on the witnesses’ invocation of
their Fifth Amendment rights. The division agreed that the trial court erred when it
assessed civil penalties against the law firm under section 6-1-112, C.R.S. 2018, of the
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Consumer Protection Act. The division
concludes that the State had to show
that an alleged deceptive practice
significantly impacted the public as an
actual or potential consumer. But, the
allegation in this case — that the law
firm did not disclose to two of its clients
that its principals had an ownership
interest in one of its vendors — did not
significantly impact members of the
public as actual or potential consumers.
It directed the trial court to vacate the
judgment against the law firm.
Houchin
v.
Denver
Health.
Government – Split decision hold
compensatory claims under AntiDiscrimination Act are subject to GIA
- 2019COA50 (CA 04/04/19). In
addressing the question whether
plaintiff ’s claims for relief under the
2013 amendments to the Colorado
Anti-Discrimination
Act
brought
against the Denver Health and Hospital
Authority [which a political subdivision
of the State of Colorado is] are subject
to the Governmental Immunity Act.
The majority concluded that plaintiff ’s
equitable claims are not subject to the
GIA. The majority also concluded that
plaintiff ’s claims for compensatory
relief are subject to the GIA, and that
the language in section 24-34-405(8)
(g), allowing such claims against the
state applies only to claims against the
State of Colorado. The partial dissent
argued that none of plaintiff ’s CADA
claims are subject to the GIA, and that
subsection (8)(g) excepts claims against
political subdivisions, as well as the State
of Colorado.
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Murr v. City and County of Denver.
Municipal Law – Court of Appeals holds that
City Charter does not give manager right to
rescind order of discipline 2019COA51 (CA
4/04/19). In a police discipline case, Court
of Appeals held that, under the Denver
City Charter, the Manager of Safety does
possess the power to rescind a final order
of discipline, reopen the investigation, and
enter a new order imposing more severe
discipline, after the time for appeal of the
original order has passed.
Rechberger v Boulder County - It’s
true – political campaign promises are not
enforceable. 2019COA52 (CA 4/04/19).
Plaintiffs sued the Boulder County
Board of County Commissioners and
the Boulder County Housing Authority
alleging that those entities failed to uphold
promises made during a 1993 campaign to
raise taxes to purchase and maintain “open
space” land. The district court dismissed
some of the plaintiffs’ claims on the ground
that they lacked standing and other claims
for failure to state a claim upon which relief
could be granted. The Court of Appeals
agreed that plaintiffs lacked standing as
taxpayers and voters because promises
made during a political campaign are not
enforceable. Consequently, plaintiffs failed
to allege an injury to a legally protected
interest.
Yeutter v. ICAO. Labor and Industry –
Deference to WC DIME examination not
required - 2019 COA 53 (CA 4/12/19)
The Court of Appeals held that a while a
division-sponsored independent medical
examination (DIME) and the physician’s
opinions concerning maximum medical
improvement and impairment are given
presumptive weight, the statute does not
require that there be deference given as
to the physician’s opinion as to causation.
The question of causation should be
reviewed de novo.

TENTH CIRCUIT COURT OF APPEALS
Estate of Jaime Ceballos v. Husk Tenth Circuit affirms no qualified immunity
on excessive force claim - Docket: 17-1216
(10th Cir. 3/26/19). Jaime Ceballos’s wife,
Quianna Vigil, called police to report that
her husband was in their driveway with
a baseball bat “acting crazy,” and that he
was drunk and probably on drugs. Vigil
wanted police to remove Ceballos so she
could return home to put the child to bed.
Defendant William Husk and several
other Thornton police officers responded.
Within a minute of their arrival, Officer
Husk shot Ceballos to death in the street in
front of his home. Ceballos’s estate and his
surviving wife and children sued Officer
Husk and the City of Thornton, asserting:
(1) a 42 U.S.C. 1983 claim against Officer
Husk, alleging he used excessive force in
violation of the Fourth Amendment; (2) a
section 1983 claim alleging the City failed
to train Officer Husk adequately in how
to handle situations involving individuals
who are emotionally distraught or who
have a diminished ability to reason; and
(3) a state-law wrongful death tort claim
against Husk. In an interlocutory appeal,
Defendants challenged the district court’s
decision to deny them summary judgment
on each of these three claims. The Tenth
Circuit affirmed the district court’s
decision denying Officer Husk summary
judgment on the section 1983 excessiveforce claim; the Court dismissed for lack
of jurisdiction both the City’s appeal of
the denial of summary judgment on the
failure-to-train claim, and Husk’s appeal
involving the state-law wrongful death
claim.

•2•

04.19
Sacchi v. IHC Health Services –
Internship found too attenuated to trigger
coverage under employment statutes Docket: 18-4027 (10th Cir. 3/26/19).
Plaintiff-Appellant Karna Sacchi obtained
an unpaid internship with DefendantAppellee IHC Health Services, Inc.
(the “Hospital”), but her internship was
terminated by Defendant-Appellee Joy
Singh before it was scheduled to finish.
Sacchi filed a complaint alleging: (1)
associational discrimination and retaliation
under the Americans with Disabilities
Act; (2) sex and religious discrimination
under Title VII of the Civil Rights Act;
(3) age discrimination under the Age
Discrimination in Employment Act; (4)
breach of contract; and (5) defamation
against Singh. The district court dismissed
Sacchi’s federal claims because it concluded
that she was not an employee and therefore
not protected under the antidiscrimination
statutes. The district court also declined to
exercise supplemental jurisdiction over
her non-federal claims and dismissed
them without prejudice. On appeal to the
Tenth Circuit, Sacchi argued that, in an
internship setting, access to professional
certification, a path to employment, or
both could constitute indirect, significant
job-related benefits and thereby satisfy
the
“threshold-remuneration”
test
if those benefits are substantial and
not incident to the internship. In the
alternative, Sacchi argued most unpaid
interns were “employees” under federal
antidiscrimination statutes. On the facts
alleged in Sacchi’s complaint, the Tenth
Circuit concluded the benefits claimed
were too attenuated and speculative to
constitute sufficient remuneration for
purposes of the Tenth Circuit’s thresholdremuneration test.
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Butler
v.
Board
of
County
Commissioners – Court holds government
employee testimony in custody case not matter
of public concern - Docket: 18-1012 (10th
Cir. 3/29/19). Plaintiff-Appellant Jerud
Butler was a government employee, a
supervisor for the San Miguel County,
Colorado, Road and Bridge Department.
He alleged his supervisors violated his First
Amendment freedom of speech when
they demoted him for testifying truthfully
in state court as a character witness for his
sister-in-law. The state-court proceeding
concerned a domestic child custody
dispute between Butler’s sister-in-law and
her ex-husband, who also worked for the
County’s Road and Bridge Department.
The district court dismissed Butler’s First
Amendment claim with prejudice under
Fed. R. Civ. P. 12(b)(6), concluding at step
two of the Garcetti/Pickering analysis
that Butler’s testimony at the custody
hearing, given as a private citizen, was
not on a matter of public concern. The
Tenth Circuit rejected Butler’s assertion
that any truthful sworn testimony given
by a government employee in court as a
citizen was per se always a matter of public
concern. The Tenth Circuit employed
a case-by-case approach, considering
whether, in this particular case, the content
of Butler’s testimony, as well as its form
and context, made it speech involving a
matter of public concern. After applying
such an analysis here, the Court concluded
Butler’s testimony during the child custody
proceeding was not on a matter of public
concern. “Although Butler’s testimony
involved a matter of great significance
to the private parties involved in the
proceeding, it did not relate to any matter
of political, social or other concern of the
larger community.”
Nelson v. Board of County
Commissioners – No two bites at apple
under Rule 59 - Docket: 17-2199 (10th Cir.

4/16/19). Defendants ultimately filed two
motions based on Federal Rule of Civil
Procedure 59(e).The motions were decided
by different judges. After the first judge
denied the first motion, he retired, and
the court reassigned the case to another
judge. Defendants then filed their second
motion, re-urging or elaborating on what
they had argued in their prior motion. This
time, the second judge granted the motion.
The Tenth Circuit determined the motion
as presented was an improper Rule 59(e)
motion because it had simply rehashed
arguments from the first motion. Because
the motion was improper, the district court
erred in granting it. The Court therefore
reversed.
US District Court for Colorado
Nosewicz v. JanoskO – Court rules on
Daubert standards where expert relies on
experience - 16-cv-00447 (Colo. 3/31/19).
In prisoner excessive force claim, Judge
Brimmer holds that where an expert
relies on experience, the expert “must
explain how that experience leads to the
conclusion reached, why that experience
is a sufficient basis for the opinion, and
how that experience is reliably applied
to the facts.” The Court concluded that
plaintiff failed to demonstrate that the
expert had explained how his experience
in policing lead him to his conclusions,
why his experience was a sufficient basis
to draw such conclusions in a jail setting,
and how his experience was reasonably
applied to these facts, or otherwise failed
to show how he reliably applied standards
in reaching his conclusions, the court
precluded the expert testimony on these
opinions. Further, the Court held that
evidence regarding whether a state-law
criminal statute justifies defendant’s
actions has no bearing on plaintiff ’s claim
and was also not allowed.
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