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COLORADO SUPREME COURT
In the Matter of Laurie A. Booras – Supreme Court accepts COA judge resignation - 2019
CO 16 (SC 3/11/19). In this judicial disciplinary proceeding, the Supreme Court considers
the exceptions of a now-former Colorado Court of Appeals judge to the Colorado
Commission on Judicial Discipline’s recommendation that the judge be removed from
office and that the judge be ordered to pay the costs incurred by the Commission in this
matter. The Commission’s recommendation was based on factual findings determining
that the judge had (1) disclosed confidential information belonging to the court of
appeals to an intimate, non-spousal partner and (2) using inappropriate racial epithets
in communications with that intimate partner, including a racially derogatory reference
to a court of appeals colleague. The Supreme Court concluded that the Commission
properly found that the judge’s communications with the judge’s then-intimate partner
were not protected by the First Amendment. It further concluded that, given the judge’s
resignation, which the judge tendered, and which became effective after the Commission
made its recommendation, the court need not decide whether the judge’s removal from
office was an appropriate sanction.

COLORADO COURT OF APPEALS
Colorado Real Estate Commission v. Vizzi — Court of Appeals holds broker duties
are nondelegable - 2019COA33 (CA 03/07/19). A division of the Court of Appeals
considered whether a licensed real estate broker can contract away his statutorily required
obligations as a transaction-broker. After interpreting the statute and related provisions,
the Court held that a transaction-broker’s statutory duties are mandatory and cannot be
contracted away. The division also concluded that the Colorado Real Estate Commission’s
discipline of the appellant broker for failing to perform his statutory duties fell within
the Commission’s statutory authority and did not violate federal antitrust laws.
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Burren v. Industrial Claims Appeals
Office — In worker’s comp case, Court
holds ALJ cannot put claimant at MMI
without supporting medical opinion
- 2019COA37 (CA 03/07/19). In
this workers’ compensation case, the
Court of Appeals addressed whether
a claimant can be placed at MMI by
an administrative law judge despite
the lack of an MMI finding from any
treating physician or the physician
conducting the division-sponsored
independent medical examination. The
Court concluded that an ALJ cannot
determine MMI when neither a treating
physician nor a DIME physician has
placed the injured worker at MMI.
Heotis v. Colorado State Board
of Education — Court holds teacher
duty to report child abuse/neglect did not
cease when teacher leaves the classroom
- 2019COA35 (CA 03/07/19). In
this review of a district court’s order
upholding the denial of a teacher’s
license renewal application, the Court
of Appeals considered whether a publicschool teacher must follow the reporting
duties of section 19-3-304, irrespective
of the circumstances in which he or she
learns of or suspects child abuse and
neglect. Section 19-3-304(2)(l) requires
public school employees [among others]
who have reasonable cause to know or
suspect that a child has been abused or
neglected to immediately report this
fact to appropriate authorities. Here the
teacher did not report her husband’s
abuse because she learned of it at home
and not when serving as a teacher. The
district court reviewed and upheld a
final order of the Colorado State Board
of Education denying the Plaintiff ’s
renewal application for her teaching
license due to her failure to report her
then-husband to the authorities. The
division concluded that the statutory
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reporting duty does not cease when
a public-school teacher leaves the
classroom.
Tisch v. Tisch —Court of Appeals holds
finds basis for relief of minority shareholders;
AND that expert fee cap in case management
order was enforceable - 2019COA41
(CA 03/21/19). The Court of Appeals
held that a majority shareholder’s use
of corporate profits for personal and
other business reasons can be submitted
to a fact finder and found to constitute
“corporate distributions” available to all
shareholders when no formal distribution
has been declared. Second, the division
concluded that a minority shareholder
has a proprietary interest in undeclared
distributions sufficient to support an
individual civil theft claim against the
majority shareholder. In the cross-appeal,
the division concluded that (1) expert
fees were properly capped in the case
management order; (2) a contingent fee
multiplier for attorney fees is not justified;
and (3) the trial court properly entered
summary judgment for appellant on the
declaratory judgment claim.

Gagne v. Gagne —Court gives guidance
on LLC dissolution - 2019COA42 (CA
03/21/19). The Court of Appeals
addressed several issues relating to
dissolution of the parties’ co-owned
limited liability companies. These
issues include the appropriateness of
dissolution and the way the dissolution
is to be carried out. In addressing these
issues, the Court provided further
guidance for trial courts on dissolution.
Whiting-Turner v. Guarantee Co. of
N. Am. USA—Court of Appeals finds
conditions precedent met in surety bond case
- 2019COA44 (CA 03/21/19). This was
a surety bond case. The Court applied
contract law principles to evaluate
whether a part has satisfied conditions
precedent to trigger the surety’s
performance. In addition, the division
considers the proper calculation of the
“Balance of the Contract Price,” [as used
in the standard form of surety bond]. The
Court affirmed the trial court’s finding
that the general contractor satisfied the
conditions precedent in the surety bond
and thus triggered the surety’s obligation
to perform.
Rinker v. Colina-Lee – Irreparable harm
is not a required element for an injunction
enforcing an easement - 19COA45 (CA
03/21/19). The Court of Appeals
held that a trial court need not find
irreparable harm prior to entering an
injunction to enforce an easement,
adopting the rationale of section 1.2(1)
of the Restatement (Third) of Property:
Servitudes that a finding of irreparable
harm is not a prerequisite for entering an
injunction to protect an easement.
Bolton v. ICAO — Employers seeking
to discontinue benefits upon the claimant
reaching MMI need not first reopen
claim - 2019COA47 (CA 03/21/19).
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The Court held that employers seeking
to discontinue maintenance medical
benefits once an employee has reached
maximum medical improvement after
a claim has otherwise closed need not
first seek to reopen the claim. This is
so because a claim remains open to the
extent maintenance medical benefits will
be disbursed in the future, and therefore
the claim is not closed as to those future
benefits and reopening is unnecessary to
discontinue them.

TENTH CIRCUIT COURT OF APPEALS
Free the Nipple v. City of Fort Collins
– Tenth Circuit upholds preliminary
injunction of equal protection challenge to
topless ordinance - Docket: 17-1103 (10th
Cir. 2/15/19). The city of Fort Collins
enacted a public-nudity ordinance
that imposed no restrictions on male
toplessness but prohibited women
from baring their breasts. In response,
Free the Nipple, an unincorporated
association, sued the City in federal
district court, alleging (among other
things) the ordinance violated the
Equal Protection Clause, and Plaintiffs
asked for a preliminary injunction to
halt enforcement of the ordinance.
The district court agreed and enjoined
the City, pending the resolution of the
case’s merits, from implementing the
ordinance to the extent that it prohibits
women, but not men, from knowingly
exposing their breasts in public. The City
then brought this interlocutory appeal
to challenge the injunction. The narrow
issue presented for the Tenth Circuit’s
review asked whether the district
court erred in issuing the preliminary
injunction. The Court found the trial
court did not, affirmed the district
court’s judgment and remanded the case
for further proceedings.

Feinberg v. CIR – Tenth Circuit affirms
tax court ruling on basis that marijuana
deductions were not permissible - Docket:
18-9005 (10th Cir. 2/26/19). Taxpayers
Neil Feinberg, Andrea Feinberg, and
Kellie McDonald were shareholders in
Total Health Concepts, LLC, a Colorado
company allegedly engaged in selling
medical marijuana. After the Taxpayers
claimed THC’s income and losses on
their tax returns, the IRS conducted an
audit and disallowed certain deductions
under a provision which prohibited
deductions for businesses engaged
in unlawful trafficking of controlled
substances. The IRS then recalculated
the Taxpayers’ tax liability and issued
a notice of deficiency for the unpaid
balance. The Commissioner argued
the Tenth Circuit should affirm on the
alternative ground that the Taxpayers
did not meet their burden of proving
the IRS’s determination that THC was
unlawfully trafficking in a controlled
substance was erroneous. The Taxpayers
disagreed and contended placing
the burden on them would violate
their Fifth Amendment privilege.
Because the Tenth Circuit concluded
allocation of the burden of proof did
not constitute “compulsion” under the
Fifth Amendment, and because the
Taxpayers made no attempt to meet
their evidentiary burden, the Court

affirmed the tax court on the alternative
ground that section 280E prohibited the
deductions
Bill Barrett Corporation v. YMC
Royalty Company – Court finds
enforceable joint operating agreement
based on performance - Docket: 181067 (10th Cir. 3/07/19). The Bill
Barrett Corporation and YMC
Royalty Company were oil and gas
companies who held mineral rights in
northeastern Colorado. In 2013, they
had the opportunity to jointly develop
two oil wells. To facilitate the drilling
operations, YMC executed documents
authorizing
joint
expenditures,
accepting responsibility for costs, and
electing to participate and share in the
revenues. But after depositing nearly
$150,000 in revenues, YMC asserted it
had never entered into an enforceable
joint operating agreement with Barrett
and declined to pay its share of the costs.
Barrett sued for breach of contract.
A jury ultimately found in favor of
Barrett. The district court denied YMC’s
motions for judgment as a matter of law
and for a new trial. After its review of the
matter, the Tenth Circuit concluded the
parties formed an enforceable contract
under Colorado law and a reasonable
jury could conclude the parties should
be held to their bargain.
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Kelvion, Inc. v. PetroChina Canada
Ltd. – Tenth Circuit rejects company’s
challenge to forum selection clause - Docket:
17-5097 (10th Cir. 3/15/19). PetroChina
Canada bought ten large heat-exchanger
units from Kelvion’s Oklahoma plant for
use in PetroChina’s oil and gas operations.
Their contract included a mandatory
forum-selection clause subjecting the
parties to Canadian jurisdiction. After a
dispute over unanticipated delivery costs
that PetroChina refused to pay, Kelvion
brought suit in Oklahoma. It asserted
quantum meruit and unjust enrichment
claims, arguing the forum-selection
clause did not apply to its equitable
claims. The district court disagreed,
concluding the forum-selection clause
applied, and dismissed the suit under
the doctrine of forum non conveniens.
Finding no error in judgment, the Tenth
Circuit affirmed the district court’s
dismissal for forum non conveniens.
Lindsey v. Hyler – Court rejects motor
vehicle chase claim as officer had qualified
immunity - Docket: 17-7074 (10th Cir.
3/19/19). Kyle Lindsey and Zayne Mann
were seriously injured when Lindsey
lost control of his utility vehicle on a
gravel road after a brief police pursuit.
They claimed the accident was caused
by an overzealous officer who should
not have initiated a chase over a minor
traffic infraction, alleging violations
of both their Fourth and Fourteenth
Amendment rights by Officer Brandon
Hyler, the City of Webbers Falls, and
several other municipal officials, based
on Officer Hyler’s conduct during the
pursuit as well as his previous training.
Lindsey and Mann also sought relief
under Oklahoma law. The district
court granted the defendants’ motion
for summary judgment on all federal
claims and concluded that Officer Hyler
was entitled to qualified immunity.
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Because the record could not credibly
sustain plaintiffs’ allegations, the Tenth
Circuit concluded the district court
appropriately dismissed their claims.

US District Court for Colorado
Panczner v. Lesley A. Fraser, M.D. – In
med malpractice case, District Court finds
comparative negligence argument was in
fact a causation argument - Civil Action
No. 17-cv-1037 – Panczer suffered
severe frostbite while on a backcountry
snowmobile trip. The question as framed
by the Court in this case was what the
Colorado Supreme Court would decide
when it addresses the question of the
extent to which a medical malpractice
defendant may assert comparative
negligence against his or her former
patient. Here, the Court stated there
appears to be a genuine dispute over
causation, namely, whether Plaintiff ’s
toes and feet had so deteriorated
medically that the failure to give a newly
available treatment would not have
helped anyway. The Court held that the
Defendant’s argument of comparative
negligence was incorrect, as the
Defendant failed to distinguish causation
from comparative negligence. While the
Court held the Defendant could argue
causation, causation necessarily turned
on Plaintiff ’s condition when he arrived
at the hospital. Since nothing suggested
to the Court that anything Plaintiff
did in contracting frostbite would
distinguish him from any other patient
with frostbite of the same severity, how
the Plaintiff contracted frostbite was
irrelevant to whether the Defendant
treated him properly. It stated that it
would limit evidence of the Plaintiff
allowing snow into his boots, failing
to obtain dry socks, and other similar
details, permitting that evidence only

to the extent they are necessary for the
jury to obtain a coherent picture of what
happened.
Evanston Insurance Co. v. Aminokit
Laboratories, Inc. – Court holds
that settlement of a non-covered claim
gives rise to unjust enrichment claim by
carrier against insured - 15-cv-02665 –
(2/07/19) (Moore). Evanston filed an
action for declaratory relief and unjust
enrichment against Lee, an employee of
the Defendant, an insured of Evanston.
It sought a determination that it had
no duty to defend or indemnify Lee
and it sought recovery of $26,407.36
paid in defense costs and $260,000.00
paid for settlement of the underlying
lawsuit brought against Aminokit and
Lee. Before trial, the Court granted
Evanston summary judgment against
Lee on the declaratory judgment
claim, declaring that Evanston owed
no duty to defend or indemnify Lee in
the underlying lawsuit. The Court also
granted Evanston’s summary judgment
as to the claim that Lee was unjustly
enriched by its payment of defense
costs in the amount of $26,407.36.
Thus, only two issues remained for trial
to the Court: (1) whether Evanston
could recover the $260,000 settlement
payment from Lee under its unjust
enrichment claim; and (2) if so, whether
Lee is jointly and severally liable for the
entire $260,000. The Court found that
Lee was unjustly enriched by Evanston’s
payment of the settlement; and that Lee
was jointly and severally liable for the
settlement amount paid. [If you would
like to discuss this case further, Lee and
Aminokit were represented by Lambin
and Chaney; Evanston was represented
by Dick Walz].
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Quail Run II Assoc. v. American
Alternative Insurance – Court ruling
emphasizes importance of reservation of
rights letters - 16-cv-2714 (1/31/19)
(Krieger). The Court rules that failure to
reserve rights precludes basis for denying
summary judgment on late notice claim.
Brookshire Downs v. Owners
Insurance Company – Court finds
contractual statute of limitations in condo
association policy bars claim - 17-cv-0871
(2/21/19) (Martinez). The loss due to
hail damage occurred on September 29,
2014. Plaintiff did not file suit until April
7, 2017. Defendant asserted in its second
affirmative defense that the contractual
statute of limitations had expired. Plaintiff
then moved for summary judgment that
this affirmative defense failed as a matter
of law in light of a Colorado statute that
invalidates such contractual limitations
periods in “homeowners” insurance
policies. The Court denied the Plaintiff ’s
motion, finding the policy was not a
“homeowner’s policy” and rejecting the
reasonable expectations argument of the
condominium association. However, in a
subsequent opinion [3/15/19) the Court
predicted that the Colorado Supreme
Court would hold that the contractual
statute of limitations would not bar a
statutory bad faith claim. [Note: There is
a third opinion on Defendant’s motions
to strike experts dated 3/15/19 that is also
interesting, though I am not summarizing
it here].
Watts v. Home Depot – Court finds
issue of fact on premises claim for pothole
in parking lot – 17-cv-1320 (3/7/19)
(Martinez). Watts drove to the Home
Depot and parked in the Store parking
lot, “adjacent to a concrete walkway
extending from the . . . Store Entrance
into the parking lot.” As Watts
returned to her car around 5:30 p.m.,
she stepped into a “pothole” (as she
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describes it – Home Depot described
it as a parking space tire indentation)
in the asphalt immediately adjacent to
the concrete walkway, planted her foot,
and fell “straight forward.” Because of
the time of day, visibility was limited.
Watts claimed she could not see the
“pothole” where she stepped due to the
“late hour, the darkness, and the low
lighting in place.” Home Depot says
that Watts “stepped into an allegedly
pitch-black space without looking down
and without knowledge as to what was
there.” On the evening that Watts fell,

Because of the time of day,
visibility was limited. Watts
claimed she could not see the
“pothole” where she stepped due
to the “late hour, the darkness, and
the low lighting in place.”

Home Depot did not have any warning
signs or notices about walking surfaces
in the parking lot. The Court denied
Home Depot’s motion for summary
judgment, holding that 1) a question of
fact remained whether the pot hole was a
danger, especially as Watts had an expert
who opined such holes were dangerous;
2) that Watts had specific knowledge
of the danger [rather than generalized
knowledge that a poor condition
existed]; and 3) factual issues remained
as to the comparative negligence of the
Plaintiff and the Defendant.
Bethel v. Berkshire Hathaway - 1 7 cv-01456 (1/28/19) (Arguello). Plaintiff
had purchased the Covered Property for
$100,000 in May 2016 from a friend
who had loaned the money to him
for the transaction. The Policy was an

“Actual Cash Value” policy with a limit
of $407,000. After the fire, Defendant
retained a certified real estate appraiser
who determined that the market value of
the Covered Property was $109,000 at the
time of the December 18, 2016 fire. Based
upon the appraisal, Defendant determined
that the value of the of the Covered
Property was $109,000 at the time of the
loss and paid that amount. Plaintiff sued,
claiming that he is entitled to the policy
limit of $407,000 rather than the Covered
Property’s market value of $109,000. He
also claimed unreasonable delay due to
the Defendant’s insistence that proof of
payment of debris removal was necessary
prior to indemnification. The Court held
that Defendant’s evaluation of Plaintiff ’s
Covered Property according to its
market value did not constitute a breach
of Defendant’s contractual obligations.
Defendant presented evidence that it was
possible to determine the market value
of the Covered Property. In addition,
the Court found Plaintiff did perform
his obligations under the policy because
he did not submit any evidence of an
expenditure of money or financial burden
he incurred with respect to removing the
debris, he did not perform his contractual
obligations. Plaintiff ’s submission of the
price at which a third party was willing to
charge to remove the debris clearly does
not constitute an “expense.”The Court also
held that Defendant’s statutory bad faith
claims which alleged failure to determine
the ACV based on the cost of repair or
replacement less depreciation did not
show that Defendant failed to conduct
an adequate investigation of Plaintiff ’s
claim. Similarly, Plaintiff ’s argument that
Defendant’s investigation was deficient
because Defendant allegedly ignored
communications from Plaintiff with
respect to the Covered Property’s value
was found to be inadequate.
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