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COLORADO COURT OF APPEALS
Patterson v. James - Court of Appeals enforces litigation shield privilege and agrees trial
court may rely on unpublished appellate opinion - 2018 COA 173 (Colo. App. 12/13/18).
After her husband passed away, Patterson, with the assistance of her attorney Lees, filed
a tort action against her husband’s children and an attorney, James, who represented one
of the children in seeking appointment as personal representative of the estate. James
moved to dismiss these claims under CRCP 12(b)(5), and the trial court granted the
motion, finding that the litigation shield and strict privity rule barred Patterson’s claims
against James. James moved for attorney fees, and after a hearing, the trial court awarded
attorney fees and costs jointly and severally against Patterson and Lees under CRS §
13-17-201. James requested additional attorney fees incurred in pursuing the underlying
fee request pursuant to CRS § 13-17-102(2), which the trial court denied. On appeal,
Lees contended that the trial court converted the motion to dismiss to a CRCP 56
motion for summary judgment when it considered matters outside the pleading, thus
precluding attorney fees under CRS § 13-17-201. The Court of Appeals held that since
there was no indication that the trial court considered the exhibits attached to James’s
motion to dismiss and Patterson’s response in ruling on James’s motion to dismiss, the
motion to dismiss was not converted into a Rule 56 motion for summary judgment, and
the trial court was not precluded from awarding attorney fees under CRS § 13-17-201.
Patterson also contended that the trial court improperly dismissed her claims against
James by misapplying the litigation shield and strict privity rule. The litigation shield is
a privilege which states that an attorney’s statements, even if defamatory, when made in
the course of, or in preparation for, judicial proceedings in a filed case cannot be the basis
of a tort claim if the statements are related to the litigation. It not only shields attorneys
from defamation claims arising from statements made in the course of litigation, but also
bars other non-defamation claims that stem from the same conduct. Here, Patterson’s
claims against James arose from James’s representation of the personal representative
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in the underlying probate litigation.
Therefore, the litigation privilege was
held to apply, and James was entitled
to absolute immunity as a matter of
law. A third issue was whether the trial
court was prohibited from considering
an unpublished opinion of the Court
of Appeals. This Court panel held that
considering that opinion was proper for
whatever persuasive value it may have
had in reaching its decision.
In re Marriage of Hogsett – Court of
Appeals holds common law marriage
between same sex couple can exist but
did not in this case - 2018 COA 176
(Colo. App. 12/13/18). Hogsett and
Neale, a same-sex couple, ended their
13-year relationship. Both parties agreed
that Obergefell v. Hodges, 135 S.Ct.
2584 (2015), which overturned laws
banning same-sex marriage, applies
retroactively in deciding whether a
same-sex common law marriage existed
between them. Hogsett believed the
parties were common law married and
petitioned for dissolution, but Neale
disagreed and moved to dismiss the
petition. The district court applied

Hogsett and Neale, a same-sex
couple, ended their 13-year
relationship. Both parties agreed
that Obergefell v. Hodges, 135 S.Ct.
2584 (2015), which overturned laws
banning same-sex marriage, applies
retroactively in deciding whether
a same-sex common law marriage
existed between them.

THE CDLA UPDATE
the test for determining whether a
common law marriage exists in People
v. Lucero, 747 P.2d 660 (Colo. 1987),
and found no common law marriage
existed and granted Neale’s motion to
dismiss. Hogsett moved for relief from
the court’s judgment under CRCP 59.
On appeal, Hogsett contended that
the district court erred in applying the
Lucero test and finding no common law
marriage existed. The Court of Appeals
concluded that a court may find a samesex common law marriage existed under
the Lucero test based on the parties’ preObergefell conduct. Here, the district
court did not err in applying Lucero
and finding no common law marriage
existed.

TENTH CIRCUIT COURT OF APPEALS
Bay v. Anadarko E&P Onshore – Tenth
Circuit holds deed reserving mineral rights
should be evaluated under existing Colorado
law - Docket: 17-1374 (10th Cir.
12/26/18). The issue raised on appeal in
this matter centered on a trespass claim
by Plaintiffs-Appellants. They asserted
that that lessee Defendants-Appellees
Anadarko E&P Onshore LLC and
Anadarko Land Corp., exceeded the
scope of an easement by using excessive
surface land to drill for oil and gas. The
district court entered final judgment
against the Bays pursuant to Federal
Rule of Civil Procedure 54(b). The Tenth
Circuit was presented with an issue of
whether a deed reserving mineral rights
in land (and the specific right to use the
surface as “convenient or necessary” to
access the minerals) requires applying
a different test than the one prescribed
in Gerrity Oil & Gas Corp. v. Magness,
946 P.2d 913 (Colo. 1997), to evaluate
whether the mineral owner’s use of

land constitutes a trespass. The Court
concluded it did not and reversed and
remanded for further proceedings.
DTC Energy Group v. Hirschfeld
– Tenth Circuit affirms district court
denial of preliminary injunction in trade
secret case - No. 18-1113 (10th Cir.
12/28/18). Plaintiff-Appellant DTC
Energy Group, Inc., sued two of its
former employees, Adam Hirschfeld
and Joseph Galban, as well as one of its
industry competitors, Ally Consulting,
LLC, for using DTC’s trade secrets to
divert business from DTC to Ally. DTC
moved for a preliminary injunction
based on its claims for breach of
contract, breach of the duty of loyalty,
misappropriation of trade secrets, and
unfair competition. The district court
denied the motion, finding DTC had
shown a probability of irreparable harm
from Hirschfeld’s ongoing solicitation
of DTC clients, but that DTC could not
show the ongoing solicitation violated
Hirschfeld’s employment agreement.
Schulenberg v. BNSF Railway
Company – Tenth Circuit bars expert
testimony lacking in methodology to support
opinions - Docket: 18-6003 (10th Cir.
12/27/18). Terry Schulenberg, a train
engineer for BNSF Railway Company,
was injured when the train he was riding
“bottomed out.” Schulenberg filed suit
against BNSF, alleging liability for
negligence under the Federal Employers’
Liability Act. BNSF filed motions to
exclude Schulenberg’s expert witness and
for summary judgment, both of which
the district court granted. Schulenberg
appealed, but the Tenth Circuit Court
of Appeals concluded the district court
did not abuse its discretion in excluding
the expert witness because there was no
discernable methodology offered for his
opinions.
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Hamilton v. Northfield Insurance
Company – Tenth Circuit affirms jury
verdict finding no bad faith - Docket:
17-7049 (10th Cir. 12/18/18). Billy
Hamilton appealed a district court’s
order granting summary judgment in
favor of defendant Northfield Insurance
Company as to Hamilton’s claim for
breach of the implied duty of good faith
and fair dealing and his accompanying
request for punitive damages. In March
2015, Hamilton purchased a Northfield
insurance policy for a commercial
building in Council Hill, Oklahoma.
Northfield had a third party inspect
the property for underwriting purposes;
the
underwriting
survey
report
concluded the risk was “Satisfactory
with Recommendation Compliance”
and identified eight recommendations
for repairs. A tenant informed him the
roof was leaking in December 2015,
and Hamilton reported the leak and the
resulting interior damage to Northfield.
Northfield denied the claim because
a claims adjuster saw no evidence of
damage. Hamilton had made repairs,
but the adjuster did not see evidence
of them, and did not ask whether any
were made. A week after receiving the
denial, Northfield informed Hamilton
it would not renew his policy when it
expired. Hamilton was unsuccessful in
his suit against Northfield, challenging
on appeal the outcome with respect to
breach of the implied duty of good faith
and fair dealing (he won a jury verdict
on his breach of contract claim). The
Tenth Circuit found no abuse of the
trial court’s discretion in its rulings on
Hamilton’s claims, and affirmed.
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US District Court – Colorado
Dalkita,
Inc.,
d/b/a
Dalkita
Construction v. Distilling Craft,
LLC, and Devin Mills – Magistrate
recommends denial of preliminary
injunction in infringement case - Civil
Action No. 18-cv-01398-PAB-SKC
- (D. Colo. 12/19/18). Plaintiff filed
this action on June 6, 2018 asserting
the following claims for relief: (1)
trademark infringement and false
designation of origin under the
Lanham Act; (2) cybersquatting; (3)
deceptive trade practices under the
Colorado Consumer Protection Act;
(4) trademark infringement under
Colorado common law; (5) unfair
competition under Colorado law; (6)
intentional interference with contractual
relations under Colorado law; and
(7) misappropriation of trade secrets
under the Colorado Uniform Trade
Secrets Act. On July 30, 2018, plaintiff
moved for a preliminary injunction
on its federal trademark infringement
and cybersquatting claims. Defendants
filed a cross-motion for a preliminary
injunction based on their counterclaims
for trademark infringement and unfair
competition under Colorado law. The

Court agreed that in light of a 2006
US Supreme Court case, there is no
presumption of irreparable harm as
traditionally applied in trademark
infringement cases. While plaintiff
is correct that “[l]oss of control over
business reputation and damage to
goodwill are cognizable irreparable
harms in the trademark infringement
context,” plaintiff was found not to
have demonstrated that such harms
are likely to result from defendants’
continued use of the trademark. Its
motion for preliminary injunction was
denied. As to the defendants, the court
held that to the extent that advertising
alone may satisfy the commercial
“use” requirement, it may do so only if
the party’s promotional activities are
“of sufficient clarity and repetition to
create the required identification” and
have “reached a substantial portion of
the public that might be expected to
purchase the [good or] service.” Because
defendants did not show a likelihood of
success on the merits of their trademark
infringement claim, they, too, failed to
demonstrate a “clear and unequivocal”
right to relief and their motion was
denied.

Plaintiff filed this action on June 6, 2018 asserting the
following claims for relief: (1) trademark infringement and false
designation of origin under the Lanham Act; (2) cybersquatting; (3)
deceptive trade practices under the Colorado Consumer Protection Act;
(4) trademark infringement under Colorado common law; (5) unfair
competition under Colorado law; (6) intentional interference with
contractual relations under Colorado law; and (7) misappropriation of
trade secrets under the Colorado Uniform Trade Secrets Act.
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Thomas Warner v. Nutrien, Ltd.,
F/K/A Agrium, Inc. – Court holds
civil theft claim requires more than
simple breach of contract - Civil Action
No. 18-cv-01615-CMA-NYW (D.
Colorado. 12/12/2018). Plaintiff was a
vice-president with the Defendant. He
was terminated for cause and sought
bonuses and vested earnings to which
he believed he was entitled. He brought
claims for breach of contract and civil
theft. Defendant moved to dismiss.
After a discussion regarding conflicts
of law, and finding Canadian law
applied, Magistrate Wang, in drawing
all reasonable inferences in Plaintiff ’s
favor, found sufficient allegations that
Plaintiff ’s termination was without
cause and that Nutrien had an improper
motive when terminating Plaintiff “for
cause.” Thus, she recommended that
the Motion to Dismiss be DENIED as
to the breach of contract claim. As to
the civil theft claim, Magistrate Wang
found the economic loss rule barred the
civil theft claim of the Plaintiff. Thus,
she recommended that that claim be
dismissed.
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Barry, et al. v. Weyerhaeuser
Company – Magistrate denies motion to
dismiss product liability suit - 1:18-cv01641 (D.Colo.12/14/18).Weyerhaeuser
designed and manufactured joists used in
homes in Douglas County. The Plaintiffs
worked in various capacities during the
construction of the homes. The joists are
composed of wood particles and treated
with Flak Jacket coating, a proprietary
coating designed by Weyerhaeuser,
and are installed during construction
to support floors and ceilings within
the home. They are typically covered
by drywall or the flooring. This joist
production contained a formaldehydebased resin. Four months after
production of Gen 4 began, in April

2017, Weyerhaeuser received notice that
homeowners were complaining of an
odor in homes where these joists were
installed. Weyerhaeuser concluded the
odor was related to formaldehyde “offgassing” and on July 6, 2017, sent a letter
to dealers, distributors, and home builders
warning them of the odor related to the
joists which contain formaldehyde. Not
surprisingly, a lawsuit followed, and
the Amended Complaint states the
Plaintiffs were unknowingly exposed
to dangerous levels of formaldehyde
from the joists. Weyerhaeuser moved
to dismiss, arguing Plaintiffs failed
to plausibly allege they sustained any
damages or that the product caused any
damages they did sustain. Magistrate
Varholak recommended the Motion
be denied, noting that Weyerhaeuser
itself recognized the dangers from
the defective joists and instructed
homeowners to vacate their homes with
these joists. Magistrate Varholak found
these allegations plausibly allege the
ailments were caused by the defective.
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