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COLORADO SUPREME COURT
Schultz v. GEICO Casualty Company – Supreme Court holds that statutory bad faith
evaluation must be based on evidence available to it at the time coverage decision is made 2018 CO 87 (11/5/28). The Supreme Court reviewed a district court’s order requiring
the plaintiff-petitioner to undergo an IME at the request of the defendant. In this case,
the plaintiff, who was insured by the defendant, alleged that the defendant insurance
company breached its duty of good faith and fair dealing and violated its statutory
obligation to evaluate and pay her insurance claim without unreasonable delay. The
defendant denied liability, asserting that because the question of medical causation was
“fairly debatable” at the time it made its coverage decision, it did not act unreasonably or
in bad faith. To establish these defenses, the defendant sought an IME of the plaintiff,
and over the plaintiff ’s objection, the district court granted that request. The Supreme
Court held that a defendant’s conduct must be evaluated based on the evidence before it
when it made its coverage decision and that, therefore, the defendant is not entitled to
create new evidence in order to try to support its earlier coverage decision. The Court
concluded that the district court abused its discretion when it ordered the plaintiff to
undergo an IME over three years after the original accident that precipitated this case
and a year and a half after the defendant had made the coverage decision at issue.

COLORADO COURT OF APPEALS
Garrett v. Credit Bureau of Carbon County – Court of Appeals held that language used in
collection notice violated least sophisticated consumer test - 2018 COA 150. (CA 10/18/18).
Credit Bureau of Carbon County is an agency that collects or attempts to collect debts
owed, due, or asserted to be owed or due to another. It sent Garrett two collection notices
demanding payment on a consumer debt. Garrett sued Credit Bureau, asserting that
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the language of its communications
overshadowed and contradicted the
statutory requirements of the Colorado
Fair Debt Collection Practices Act (the
Act). On appeal, Garrett contended that
the district court wrongly concluded
that Credit Bureau did not violate the
Act because the format and content of
Credit Bureau’s notices overshadowed
or contradicted the statutorily required
disclosures. Colorado has adopted the
“least sophisticated consumer” test to
determine whether a collection agency’s
notice was confusing with respect to
the statutorily required disclosures.
The Court of Appeals held that Credit
Bureau’s use of the bold and capitalized
phrase “WE CANNOT HELP YOU
UNLESS YOU CALL” would confuse
the least sophisticated consumer because
it was capable of being reasonably
interpreted as changing the way the
consumer was required by law to dispute
the debt or its amount.

The Court of Appeals held that
Credit Bureau’s use of the bold and
capitalized phrase “WE CANNOT
HELP YOU UNLESS YOU CALL”
would confuse the least
sophisticated consumer because
it was capable of being reasonably
interpreted as changing the way the
consumer was required by law to
dispute the debt or its amount.

Hernandez v. City and County of
Denver – Dismissal of willful and
wanton claims in governmental sovereign
immunity case. 2018 COA 151 (CA
10/18/18). Hernandez sustained injuries
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while a pretrial detainee at the Denver
Detention Center. She sued six of the
jail’s employees, including Deputy
Sheriff Dodson, alleging, as relevant to
this appeal, willful and wanton conduct.
Following a Trinity hearing and
pursuant to CRCP 12(b)(1), the district
court found that Dodson and another
defendant had not engaged in willful and
wanton conduct and therefore enjoyed
immunity from suit on those allegations.
Hernandez appealed arguing that GIA
provides that a public employee may not
assert immunity in an action for injuries
resulting from the negligent operation of
a jail, regardless of whether the employee
engaged in willful and wanton conduct.
The Court of Appeals affirmed, holding
that because the allegations of willful
and wanton conduct here do not raise an
issue of sovereign immunity, the district
court erred in dismissing them before
trial via Rule 12(b)(1) and a Trinity
hearing.
People v. Bohl —Court of Appeals holds
standard of review for motion for access to
juror contact information post-verdict is
abuse of discretion - 2018COA152 (CA
11/01/18). A division of the court of
appeals considers whether it is reversible
error for a judge to deny a defendant
access to juror contact information
post-verdict to investigate alleged jury
misconduct. The division first holds that
a trial court’s denial of a party’s request
for juror contact information is reviewed
for an abuse of discretion. The division
then concludes that because no evidence
of jury misconduct was revealed during
the post-trial hearing, the defendant’s
request for juror contact information
is speculative and the trial court did
not abuse its discretion in declining to
release juror contact information to the
defendant.

TENTH CIRCUIT COURT OF APPEALS
Allen v. USAA - Tenth Circuit affirms
judgement in favor of insurer - No. 171282 (10th Cir. 10/29/18). PlaintiffAppellant Jeffrey Allen was injured in a
car accident in May 2013. His automobile
insurance policy included coverage
for medical expenses arising from car
accidents, but this coverage contained
a one-year limitation period such that
he could not obtain reimbursement for
medical expenses that accrued a year
or more after an accident. Allen sought
reimbursement for medical expenses
accruing more than a year after his
accident, arguing this limitation period
was invalid on two grounds: (1) since
a 2012 disclosure form that his insurer
sent him stated that his policy covers
reasonable medical expenses arising from
a car accident, Colorado’s reasonableexpectations doctrine rendered the oneyear limitations period unenforceable;
and (2) Colorado’s MedPay statute,
which required car insurance companies
to offer at least $5,000 of coverage for
medical expenses, prohibited placing
a one-year time limit on this coverage.
The Tenth Circuit affirmed the district
court’s grant of summary judgment
in favor of the insurer. It rejected the
argument that the summary disclosure
was deceptive, the standard necessary for
the reasonable expectations doctrine to
apply here. It also held that the Med Pay
statute says nothing about whether car
insurance companies can establish time
limits for the collection of those medical
benefits, and thus the one-year provision
in the USAA policy was valid.
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Beltran v. Interexchange, Inc. – Court
reverses ruling that arbitration clause was
unenforceable due to unconscionable clause
- No. 17-1359 (10th Cir. 10/30/18).
Au pairs and former au pairs filed a
class action lawsuit against AuPairCare,
Inc. and other au pair sponsoring
companies alleging violations of
antitrust laws, the Racketeer Influenced
and Corrupt Organizations Act, the
Fair Labor Standards Act, federal
and state minimum wage laws, and
other state laws. AuPairCare filed a
motion to compel arbitration, which
the district court denied. The district
court found the arbitration provision
between the parties both procedurally
and substantively unconscionable and
declined to enforce it. Because the
arbitration provision contained only one
substantively unconscionable clause, the
Tenth Circuit concluded the district
court abused its discretion by refusing to
sever the offending clause and otherwise
enforce the agreement to arbitrate.
Nesbitt v. FCNH – Tenth Circuit affirms
holding that massage therapy students
are not employees - No. 17-1084 (10th
Cir. 11/9/18). Nesbitt was a former
massage therapy student who attended
a for-profit vocational school operated
by Defendants. On behalf of a class
of former students, Nesbitt brought
suit claiming the students qualified as
employees of Defendants under the
Fair Labor Standards Act and alleging
Defendants violated the FLSA by failing
to pay minimum wage. The district court
applied the factors set out in Reich v.
Parker Fire Protection District, 992 F.2d
1023 (10th Cir. 1993) and found under
the totality of the circumstances the
students were not employees. On appeal
the Tenth Circuit reviewed the ‘close
supervision’ and ‘primary beneficiary’
factors of the Reich test as well as other
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arguments raised by Nesbit and affirmed
the district court summary judgment in
favor of the Defendants in holding that
the students were not employees of the
schools under the FLSA.

US District Court – Colorado
Powell v. Allstate Fire and Casualty
– Court denies motion in limine to exclude
testimony of 3x the medical expenses as a
method of valuing a claim No. 16-cv0964-WJM-CBS (D. Colo. 4/17/18).
Plaintiff claims Allstate failed to properly
investigate his claim, undervalued his
injury and damages, “lowballed” him
in offers and negotiations, engaged in
“bad faith negotiating tactics,” including
by raising Plaintiff ’s own comparative
negligence, failing to offer amounts
internally approved or set as reserves,
by “trying to get Plaintiff to bid against
himself,” and by “misrepresenting the
amount of Allstate’s [claim] evaluation.”
Plaintiff also focuses on Allstate’s use of a
proprietary software program, Colossus,
in its internal valuations of Plaintiff ’s
claim and potential damages. Allstate
filed a motion in limine, which was

denied without prejudice. The motion
sought to exclude Allstate’s Motion
seeks to exclude trial testimony from
Ms. May regarding a supposed “rule
of thumb” for internally valuing claims
at an amount equal to “three times the
medical specials.” This arose in response
to deposition questions as to whether
Ms. May had experience valuing claims
before Colossus, and answered, in part,
that “before Colossus . . . in the . . . mid’80s . . . three times a special . . . that was
the tool.” Judge Martinez held that he
could not evaluate before trial whether
or not testimony regarding the supposed
“three times specials” rule would be
either relevant or unduly prejudicial.
358 Liberation LLC v. Country Mutual
Insurance Company – Court enforces
settlement - Case No. 15-cv-01758-RMSTV (D. Colo. 3/1/18). Defendant filed
a motion to enforce a settlement it had
negotiated. Defendant argued that the
parties’ proposed settlement agreement
should be enforced because (A)
plaintiff ’s attorney, Brandee Bower, had
express or implied authority to settle this
matter, and (B) plaintiff ’s representative,
Diana Haggar (“Haggar”), ratified
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the settlement agreement. In a
comprehensive discussion of Colorado
law on enforcing settlement, including a
discussion of ratification, Judge Moore
agreed with the Defendant and enforced
the settlement.
Jennifer
Christos
V.
Halker
Consulting, LLC – Court increases
FMLA verdict upon equity motion - Civil
Action No. 16-cv-01838-PAB-NYW (D.
Colo. 11/1/18). Plaintiff filed a motion
for equitable relief, seeking prejudgment
interest and liquidated damages as a
result of prevailing on her FMLA claim.
The Court agreed and awarded interest
at the prime rate to meet the statutory
requirement that interest be awarded at
the prevailing rate; and finding no basis
for a finding of good faith, awarded
liquidated damages as set forth in the
statute.
Michelle Stoole v. Metropolitan
Property and Casualty Insurance
Company – Court holds that inability
of Plaintiff to testify as to bad faith does
not bar statutory claim - Civil Action No.
17-cv-00613-NYW (D. Colo. 10/10/18).
Judge Wang holds that it is not fatal
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to Plaintiff ’s statutory bad faith claim
that she could not personally testify to
instances of MetLife’s unreasonableness
other than a valuation dispute and
therefore denies summary judgment.
She holds instead these standards may
be established through expert opinions
or state law. It should be noted summary
judgment on the common law bad faith
had been granted.
Patricia N. Borgers v. State Farm Fire
and Casualty Company – Court rejects
motion to alter scheduling order due to
procedural error - Civil Action No. 18-cv00415-PAB-STV (9/10/18). In this
insurance coverage dispute, State Farm
Fire and Casualty Company issued a
homeowner’s insurance policy to plaintiff
Patricia N. Borgers. Plaintiff alleges
that, in July 2017, her home flooded as a
result of a damaged hot water pipe while
she was in Texas attending her husband’s
funeral. State Farm subsequently denied
plaintiff ’s insurance claim, halting
repairs on the home that had not yet
been completed. Plaintiff sued, and
the magistrate entered a scheduling
order. In the proposed scheduling
order, plaintiff argued that this case

should be given a preferential trial date
pursuant to Colo. Rev. Stat. § 13-1-129
because of her advanced age and health
problems. At the scheduling conference,
the magistrate judge indicated that he
believed § 13-1-129 is a procedural
statute and stated that plaintiff should
file a motion on the issue so that he or
the Court could rule on the issue. The
magistrate judge adopted defendant’s
proposed deadlines for discovery based
on the assumption that § 13-1-129 was
not binding. Id. at 12:23-13:2. Plaintiff
did not file the suggested motion.
Instead, on May 16, 2018, plaintiff
filed a timely appeal of the scheduling
order pursuant to Fed. R. Civ. P. 72(a).
Finding this improper, Judge Brimmer
overruled plaintiff ’s objection that the
magistrate judge should have taken her
age and health into account independent
of § 13-1-129. The Court held, however,
that plaintiff may file a motion to modify
the scheduling order for “good cause”
Under Fed. R. Civ. P. 16(b)(4).
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