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COLORADO SUPREME COURT
Munoz v. Am. Fam. Ins. Co.— Supreme Court holds that prejudgment statute requires a
judgment be entered to be entitled to interest - 2018 CO 68 (SC 09/10/18). The issue in this
case was whether an insured is entitled to collect prejudgment interest when he settles
an uninsured motorist claim with his insurer. The Supreme Court held that, under the
plain language of the prejudgment interest statute, § 13-21-101, an insured is entitled to
prejudgment interest only after (1) an action is brought, (2) the plaintiff claims damages
and interest in the complaint, (3) there is a finding of damages by a jury or court, and
(4) judgment is entered. Because Munoz did not meet all of these conditions, this court
concluded he was not entitled to prejudgment interest.
Przekurat v. Torres — Actual knowledge required for social host to be liable for injury to
underaged guest - 2018 CO 69 (SC 09/10/18). The issue this case presented in this case
was whether Colorado’s dram-shop liability statute required a social host who provided
a place to drink alcohol must have actual knowledge that a specific guest was underage
to be held liable for any damage or injury caused by that underage guest. In this case,
a social host was sued by a party alleging the host had constructive knowledge of the
minor drinking at a large graduation party. The Supreme Court held that, under the
plain language of section 12-47-801(4)(a), a social host who provides a place to drink
alcohol must have actual knowledge that a specific guest is underage to be held liable for
any damage or injury caused by that underage guest.
Lewis v. Taylor— Because there is no guarantee of return on investment, time value of
money is not protected from claw back provision of fraudulent transfer act - 2018 CO 76
(SC 09/17/18).The Supreme Court holds that under the Fraudulent Transfer Act, an
innocent investor who profits from his investment in an equity-type Ponzi scheme,
lacking any right to a return on investment, does not provide reasonably equivalent value
based simply on the time value of his investment. In this case, an investor unwittingly
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invested in a Ponzi scheme. Before
the scheme’s collapse, he withdrew his
entire investment, plus a profit. A courtappointed receiver sued to ‘claw back’ the
investor’s profits under § 38-8-105(1)(a),
which provides that a “transfer made . . .
by a debtor is fraudulent as to a creditor
. . . if the debtor made the transfer . . .
[w]ith actual intent to hinder, delay, or
defraud any creditor of the debtor.” The
investor raised an affirmative defense, §
38-8-109(1), contending he could keep
his profit because he “took in good faith
and for a reasonably equivalent value.”
Because the time value of money is
not a source of “value” under the Act
and equity investors have no guarantee
of any return on their investments, the
Supreme Court concluded that the
investor did not provide “reasonably
equivalent value” in exchange for his
profit.
Johnson v. Schonlaw—Permitting
alternate to deliberate over objection was
harmless error - 2018 CO 73 (09/17/18).
Johnson sought review of the court of
appeals’ judgment reversing jury verdicts
in his favor on personal injury claims
against Schonlaw and VCG Restaurants.
At the close of the case, the district court
overruled the objections of Schonlaw
and VCG to its announced decision
to allow the alternate to deliberate to
verdict with the other jurors. The court
of appeals concluded that the trial court
had erred in allowing an alternate juror
to participate in jury deliberations over
the objection of a party, and that the
error gave rise to a presumption of
prejudice, which remained unrebutted by
Johnson, and therefore required reversal.
The Supreme Court reversed, holding
that, because the error did not affect
the substantial rights of any defendant,
it should have been disregarded as
harmless, as required by C.R.C.P. 61.
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Perfect Place v. Semler— Supreme
Court rejects purported subdivision of
garage unit due to failure to comply with
CCOIA - 2018 CO 74 (SC 09/17/18)
In this quiet title action, the Supreme
Court reviewed whether the owner
of a garage condominium unit validly
subdivided the garage unit under section
38-33.3-213 by merely painting or
marking lines on the garage wall, and
then separately conveying the spaces
as individual condominium parking
units. Because section 38-33.3-213(3)
provides that “no subdivision of units
shall be effected” without executing and
recording the necessary amendments
to the condominium declaration, and
because no documents were recorded
in connection with his purported
subdivision, the Supreme Court held
that the owner did not accomplish a
valid subdivision of the garage unit in
this case. The Supreme Court further
held that a quitclaim deed obtained
from the owner was not void for fraud
in the factum. Although evidence in
the record suggests the owner may have
been deceived as to the purpose of the
deed, fraud in the factum requires proof
that the grantor was ignorant as to the
nature of the instrument itself. Here the
owner understood that he was signing

Although evidence in the
record suggests the owner may have
been deceived as to the purpose
of the deed, fraud in the factum
requires proof that the grantor was
ignorant as to the nature of the
instrument itself.

a quitclaim deed, even if he failed to
appreciate the ramifications of his act.
Bewley v. Semler — Attorneys cannot
be liable to third party absent fraud - 2018
CO 79 (SC 09/24/18). The Supreme
Court considered whether the strict
privity rule bars claims against attorneys
by non-clients absent a showing of
fraud, malicious conduct, or negligent
misrepresentation. It held that, absent
any wrongdoing, the strict privity rule
does bar claims against attorneys by
non-clients because holding otherwise
may force attorneys to place non-clients’
interests ahead of clients’ interests.
Estate of Daniel Brookoff, M.D., v.
Clark — Supreme Court holds New
Dead Man’s statute is not ambiguous
and rejects insurance exception - 2018
CO 80 (09/24/18). In this case, the
Supreme Court interpreted Colorado’s
Dead Man’s Statute in light of recent
amendments that removed language
limiting the statute’s applicability to
matters in which a decedent’s estate was
a party. Discerning no ambiguity in the
current version of the statute, the court
holds that these amendments expanded
the scope of the statute such that it now
applicable “in all civil actions.” The
court also held that the statute applies
irrespective of the potential impact of
a judgment on an estate, holding that
the existence of insurance coverage is
not a factor militating for or against the
applicability of the Dead Man’s Statute,
contrary to the exception created by the
Court of Appeals.
Ybarra v. Greenberg & Sada, P.C.—
Subrogation claim is not subject to the Fair
Debt Collection Practices Act - 2018 CO 81
(10/15/18). The district court dismissed
Plaintiff ’s claim against Defendant
under the Fair Debt Collection Practices
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Act, finding that damages arising from a
subrogated tort claim do not qualify as
a debt within the contemplation of the
Act. The court of appeals affirmed, and
the Supreme Court held that because
a tort does not obligate the tortfeasor
to pay damages, a tort cannot be a
transaction giving rise to an obligation
to pay money and is therefore not a
debt within contemplation of the Act.
It also held that because an insurance
contract providing for the subrogation
of the rights of a damaged insured is not
a transaction giving rise to an obligation
of the tortfeasor to pay money, it also
cannot constitute a transaction creating
a debt within contemplation of the Act.

COLORADO COURT OF APPEALS
Hansen v. Barron’s Oilfield Serv.
Inc. —Court of Appeals determines
that standing to bring wrongful death
action is time of the decedent’s death 2018COA132 (09/06/18). Plaintiff Arik
Hansen appealed the district court’s
dismissal of his wrongful death action
against Barron’s Oilfield Services, Inc.
(Barron’s) and its employee Victor
Hierro for negligently causing the
death of Hansen’s daughter. Hansen’s
attorneys originally filed this wrongful
death action on behalf of the deceased’s
husband. However, unbeknownst to the
attorneys, the husband died prior to
their filing the complaint. The attorneys
then filed an amended complaint on
Hansen’s behalf. Barron’s argued that the
deceased was married at the time of her
death and that, therefore, Hansen, as the
deceased’s father, did not have standing
to bring a wrongful death action under
section 13-21-201(1), which provides
that a parent has standing to sue for
the death of an adult child only when
the adult child was unmarried and had
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no children. Hansen argued that the
relevant time for determining whether
a deceased adult was unmarried is when
the wrongful death action is filed. The
district court agreed with Barron’s and
dismissed Hansen’s case with prejudice.
The Court of Appeals affirmed the
district court’s judgment of dismissal
because it concluded that the relevant
time to determine a decedent’s marital
status and familial relationships under
section 13-21-201(1) is the time of the
decedent’s death. Thus, here, Hansen did
not have standing to bring a wrongful
death action for his daughter’s death
because she was married when she died.
Bailey v. State Farm Automobile
Insurance Company — Excess verdict
does not trigger UIM coverage where comfort
letter satisfied judgment - 2018COA133 (A
6/18). Plaintiff obtained a verdict in excess
of policy limits, which was paid by the
other driver’s insurance under a ‘comfort
letter’ arrangement. State Farm was
Bailey’s UIM carrier. The Court in this
case considered whether an underinsured
motorist (UIM) policy is triggered under
Colorado’s UIM statute, if the negligent
driver’s insurance company paid the full

extent of a jury’s verdict. The division
concluded that (1) the legislature did
not intend to allow a plaintiff to recover
UIM benefits in excess of the damages
awarded by a jury and (2) the language
of the statute does not prevent ‘comfort
letters – where an insurer effectively
increases a driver’s liability coverage by
offering to pay any damages awarded
at trial. Because the trial court properly
determined that the UIM benefits were
not triggered, the division affirmed the
trial court’s judgment.
Colo. Health Consultants v. City &
Cty. of Denver —2018COA135 (CA
09/06/18). In this retail marijuana
case, a division of the court of appeals
interprets the Denver Revised Municipal
Code and the Denver Zoning Code to
conclude that a retail marijuana business
cannot cultivate the marijuana it sells as
an accessory use when the Zoning Code
precludes such cultivation as a primary
use. The division further concludes
that a marijuana business has no vested
interest in the renewal of a cultivation
license, and that the doctrine of equitable
estoppel provides no basis for relief and
an unconstitutional taking did not occur.
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Arapahoe Cty Sheriff v Cummings
— Colorado statute preserves at will
employment for deputy sheriffs, but also
preserves due process rights - 2018COA136
(CA 09/06/18) The division holds that a
2006 amendment to section 30-10- 506,
C.R.S. 2017, preserves, to a large extent,
the doctrine of at-will employment for
deputy sheriffs, but also grants certain
due process rights to those deputies. The
division further holds that the statute
authorizes sheriffs to grant other rights
to sheriffs’ deputies, but they are not
required to do so. Finally, the division
holds that clear and conspicuous
disclaimers preclude, as a matter of law,
those portions of plaintiff ’s implied
contract claim that are not based on the
due process rights granted by section
30-10-506.
Herrera v. Lerma — Worker’s comp
whole person impairment admissible in
personal injury case - 2018COA141 (CA
09/20/18). Under guise of relevance,
a division of the court of appeals
concludes that plaintiff ’s evidence of her
permanent whole person impairment
rating percentage was admissible in a
non-workers’ compensation personal
injury case.
Digital Landscape v. Media Kings —
Court of Appeals adopts broad interpretation
of ‘arising under’ as used in arbitration
clause - 2018COA142 (CA 09/20/18).
A division of the court of appeals holds
that the meaning of the phrase “arising
under” in an arbitration clause is broad.
The opinion analyzes a debate among
the federal circuits concerning the
breadth of the phrase “arising under,”
and concludes that a broad definition
is most consistent with Colorado law.
The division next concludes that, based
on the facts of this case, the arbitrator
had jurisdiction to treat a breach-of-theimplied-covenant-of-good-faith and-
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fair-dealing counterclaim as a breachof-the-duty-of-loyalty
counterclaim.

in entering judgment in favor of the
insurance company under Rule 12(b)
(5). Accordingly, the division affirms
the order approving the appraisal value
but reverses the judgment and remands
to the district court for reinstatement of
the insured’s complaint.
TENTH CIRCUIT COURT OF APPEALS

Andres Trucking v. United Fire —
Court of Appeals limits effect of appraisal in
reversing judgment in favor of defendant 2018COA144 (CA 09/20/18). In this
insurance case, a division of the court of
appeals concluded that participation in
a contractual appraisal process does not
preclude an insured’s suit for breach of
contract and statutory bad faith under
sections 10-3-1115 and -1116, C.R.S.
2017. After the parties participated in
contractual appraisal, the district court
determined that the appraisal process
resolved the insured’s claims for breach
of contract and statutory bad faith as
a matter of law and entered judgment
in favor of the insurance company
under C.R.C.P. 12(b)(5). The division
analyzes the appraisal provision and
concludes that (1) the contractual
appraisal provision was enforceable;
(2) the appraisal process resulted in a
binding determination of the value of
the insured property; but that (3) the
appraisal process did not resolve the
insurance company’s liability for breach
of contract or statutory bad faith; and
therefore (4) the district court erred

Acosta v. Foreclosure Connection
– Tenth Circuit upholds award against
company for violations of FLSA - Docket:
17-4111 (10th Cir. 08/15/18). Jason
Williams and Foreclosure Connection,
Inc. appealed the district court’s judgment
in favor of the Secretary of Labor. FCI
was a Utah company that flipped homes.
Williams was the manager and part
owner of FCI, responsible for hiring
and firing decisions. Jack Erickson
was FCI’s foreman. Mychal Barber Sr.
and his teenaged son, Mychal Scott
Barber Jr., began doing construction
work for FCI in the summer of 2015.
The Barbers became dissatisfied with
working conditions at FCI, and in
particular, with the company’s failure
to pay overtime wages. On July 7, 2015,
they submitted a complaint to the Wage
and Hour Division of the Department
of Labor alleging that FCI’s failure to
pay overtime wages violated the Fair
Labor Standards Act. The following
morning, Erickson told the Barbers not
to report to work because there was not
enough work for them to do. Later that
day, DOL investigator Sheffield Keith
met with Williams at FCI’s offices,
requesting certain records, including
information on FCI’s employees.
Williams responded that FCI did not
have any employees, and that all of its
workers were independent contractors.
Later that night, the Barbers called
Erickson, who told them they were
terminated. Erickson explained that
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Williams blamed the Barbers for
reporting the company to DOL. On
July 15, an employee surreptitiously
recorded a meeting Williams held
with his workers. Williams instructed
the group to refuse to cooperate in
DOL’s investigation. He also circulated
independent contractor agreements
to the workers, requested that they
sign the agreements but leave them
undated, and told them to claim they
could not remember when they signed.
FCI submitted contractor agreements
to DOL, including an agreement for
Barber Sr. with what appeared to be a
forged signature. In September 2015,
DOL filed a complaint alleging that
FCI had obstructed its investigation
and retaliated against its employees,
including the Barbers. Following a
bench trial, the district court ruled in
favor of DOL. It imposed a permanent
injunction, awarded $3,530.23 in back
pay to Barber Jr. plus an equal amount
of liquidated damages, and awarded
$80,992.55 in back pay to Barber Sr.
plus an equal amount of liquidated
damages. Interpreting the FLSA antiretaliation to apply to all persons and
not just those engaged in commerce
and finding evidentiary support for the
causal relationship between the Barbers’
conduct and protected activity, the Tenth
Circuit affirmed the DOL.
Exby-Stolley v. Board of County
Commissioners – Tenth Circuit
approves ADA instructions in verdict
for County - No. 16-1412 (10th Cir.
10/11/18). Plaintiff Laurie ExbyStolley sued her former employer, the
Board of County Commissioners of
Weld County, Colorado, under the
Americans with Disabilities Act (ADA).
She alleged the County had failed to
accommodate her disability, resulting
in the loss of her job. The jury returned
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a verdict for the County. Exby-Stolley
appealed, arguing: (1) the district court
improperly instructed the jury that she
needed to prove she had suffered an
adverse employment action; (2) the
district court refused to instruct the jury
on a claim of constructive discharge or
allow her to argue constructive discharge
in closing argument; and (3) the district
court misallocated the burden of proof
in its undue-hardship jury instruction.
The Tenth Circuit found no errors in
the instructions and affirmed the district
court’s judgment.
Siloam Springs Hotel v. Century
Surety Company – In complex
jurisdictional case, Tenth Circuit finds
insurance policy exclusion ambiguous
Docket: 17-6208 (10th Cir. 10/16/18).
Several guests at the Siloam Springs
Hotel allegedly sustained injuries due to
carbon monoxide poisoning stemming
from an indoor-swimming-pool heater
that had recently been serviced. The
hotel sought coverage under its insurance
policy, and the insurer denied coverage
based on the exclusion for “qualities or
characteristics of indoor air.” The district
court had certified a policy question to
the Oklahoma Supreme Court, which
held that the exclusion at issue in this
case - however interpreted - should
not be voided based on public policy
concerns. Following the Oklahoma

Supreme Court’s resolution of the
certified question, the insurer asked the
district court to administratively close
the case, arguing that “no further activity
in this case . . . remains necessary to
render the [district c]ourt’s adjudication
of the coverage issue which the case
concerns a final judgment.” The hotel
asked the court to reopen the case to
either reconsider its previous order or
to enter a final, appealable judgment
against the hotel. The district court
held that the case had already been
administratively closed and it had no
need to reopen the case, since “both its
finding of diversity jurisdiction and the
Oklahoma Supreme Court’s answer to
the certified question did not alter in
any way” the court’s summary judgment
decision on the merits of the coverage
dispute. The hotel appealed. The Tenth
Circuit determined the Oklahoma
Supreme Court had not determined
the effect of the exclusion, only that
public policy did not authorize the
court to void the exclusion. The Court
then determined that the Oklahoma
Supreme Court would find the exclusion
ambiguous and accordingly held that the
hotel was entitled to coverage under the
policy at issue.
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