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Highlighting Important Issues Facing Today’s Defense Attorneys

NEW RULE

Rule 16.1. Simplified Procedure for Civil Actions
(a) Purpose of Simplified Procedure. The purpose of this rule, which establishes
Simplified Procedure, is to provide maximum access to the district courts in civil actions;
to enhance the provision of just, speedy, and inexpensive determination of civil actions;
to allow earlier trials; and to limit discovery and its attendant expense.
(b) Actions Subject to Simplified Procedure. Simplified Procedure applies to all civil
actions other than:
(1) civil actions that are class actions, domestic relations, juvenile, mental health, probate,
water law, forcible entry and detainer, C.R.C.P. 106 and 120, or other similar expedited
proceedings, unless otherwise stipulated by the parties; or
(2) civil actions in which any one party seeks monetary judgment from any other party of
more than $100,000, exclusive of reasonable allowable attorney fees, interest and costs, as
shown by a statement on the Civil Cover Sheet by the party’s attorney or, if unrepresented,
by the party, that “In compliance with C.R.C.P. 11, based upon information reasonably
available to me at this time, I certify that the value of this party’s claims against one of
the other parties is reasonably believed to exceed $100,000.”
(c) Civil Cover Sheet. Each pleading containing an initial claim for relief in a civil
action, other than class actions, domestic relations, juvenile, mental health, probate,
water law, forcible entry and detainer, C.R.C.P. 106 and 120 shall be accompanied at the
time of filing by a completed Civil Cover Sheet in the form and content of Appendix to
Chapters 1 to 17A, Form 1.2 ( JDF 601). Failure to file the Civil Cover Sheet shall not
be considered a jurisdictional defect in the pleading but may result in a clerk’s show cause
order requiring its filing.
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(d) Motion for Exclusion from Simplified Procedure. Simplified Procedure shall apply unless, no later than 42 days after the case is at
issue as defined in C.R.C.P. 16(b)(1), any party files a motion, signed by both the party and its counsel, if any, establishing good cause to
exclude the case from the application of Simplified Procedure.
(1) Good cause shall be established and the motion shall be granted if a defending party files a statement by its attorney or, if
unrepresented, by the party, that “In compliance with C.R.C.P. 11, based upon information reasonably available to me at this time, I
certify that the value of this party’s claims against one of the other parties is reasonably believed to exceed $100,000” or
(2) The trial court, in its discretion, may determine other good cause for exclusion, considering factors such as the complexity of the
case, the importance of the issues at stake, the parties’ relative access to relevant information, the parties’ resources, the importance of
discovery in resolving the issues, and whether the burden or expense of proposed discovery outweighs its likely benefit.
(e) Election for Inclusion Under this Rule. In actions excluded from Simplified Procedure by subsection (b)(2), within 42 days after the
case is at issue, as defined in C.R.C.P. 16(b)(1), the parties may file a stipulation to be governed by this Rule.
(f ) Case Management Orders. In actions subject to Simplified Procedure, the case management order requirements of C.R.C.P. 16(b)(2), (3)
and (7) shall apply, except that preparing and filing a Proposed Case Management Order is not required.
(g) Trial Setting. No later than 42 days after the case is at issue, the responsible attorney shall set the case for trial pursuant to C.R.C.P.
121, section 1-6, unless otherwise ordered by the court.
(h) Certificate of Compliance. No later than 49 days after the case is at issue, the responsible attorney shall file a Certificate of
Compliance stating that the parties have complied with all the requirements of sections (f ), (g) and (k)(1) of this Rule or, if the parties
have not complied with each requirement, shall identify the requirements which have not been fulfilled and set forth any reasons for the
failure to comply.
(i) Expedited Trials. Trial settings, motions and trials in actions subject to Simplified Procedure should be given early trial settings,
hearings on motions and trials, if possible.
(j) Case Management Conference. If any party believes that it would be helpful to conduct a case management conference, a notice to
set a case management conference shall be filed stating the reasons why such a conference is requested. If any party is unrepresented or
if the court determines that such a conference should be held, the court shall set a case management conference. The conference may be
conducted by telephone.
(k) Simplified Procedure. Cases subject to Simplified Procedure shall not be subject to C.R.C.P. 16, 26-27, 31, 33 and 36, unless
otherwise specifically provided in this Rule, and shall be subject to the following requirements:
(1) Required Disclosures.
(A) Disclosures in All Cases. Each party shall make disclosures pursuant to C.R.C.P. 26(a)(1), 26(a)(4), 26(b)(5), 26(c), 26(e)
and 26(g) no later than 28 days after the case is at issue as defined in C.R.C.P. 16(b)(1). In addition to the requirements of
C.R.C.P. 26(g), the disclosing party shall sign all disclosures under oath.
(B) Additional Disclosures in Certain Actions. Even if not otherwise required under subsection (A), matters to be disclosed
pursuant to this Rule shall also include, but are not limited to, the following:
(i) Personal Injury Actions. In actions claiming damages for personal or emotional injuries, the claimant shall disclose the
names and addresses of all doctors, hospitals, clinics, pharmacies and other health care providers utilized by the claimant
within five years prior to the date of injury who or which provided services which are related to the injuries and damages
claimed, and shall produce all records from those providers or written waivers allowing the opposing party to obtain those
records, subject to appropriate protective provisions obtained pursuant to C.R.C.P. 26(c). The claimant shall also produce
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transcripts or tapes of recorded statements, documents, photographs, and video and other recorded images that address the
facts of the case or the injuries sustained. The defending party shall disclose transcripts or tapes of recorded statements, any
insurance company claims memos or documents, photographs, and video and other recorded images that address the facts of
the case, the injuries sustained, or affirmative defenses. A party need not produce those specific records for which the party,
after consultation pursuant to C.R.C.P. 26(c), timely moves for a protective order from the court.
(ii) Employment Actions. In actions seeking damages for loss of employment, the claimant shall disclose the names and
addresses of all persons by whom the claimant has been employed for the ten years prior to the date of disclosure, and shall
produce all documents which reflect or reference the claimant’s efforts to find employment since the claimant’s departure from
the defending party, and written waivers allowing the defending party to obtain the claimant’s personnel files and payment
histories from each employer, except with respect to those records for which the claimant, after consultation pursuant to
C.R.C.P 26(c), timely moves for a protective order from the court. The defending party shall produce the claimant’s personnel
file and applicable personnel policies and employee handbooks.
(C) Document Disclosure. Documents and other evidentiary materials disclosed pursuant to C.R.C.P. 16.1(k)(1)(B) and 26(a)
(1) shall be made immediately available for inspection and copying to the extent not privileged or protected from disclosure.
(2) Disclosure of Expert Witnesses. The provisions of C.R.C.P. 26(a)(2)(A) and (B), 26(a)(4), 26(b)(4), 26(b)(5), 26(c), 26(e) and
26(g) shall apply to disclosure of expert witnesses. Written disclosures of experts shall be served by parties asserting claims 91 days (13
weeks) before trial; by parties defending against claims 63 days (9 weeks) before trial; and parties asserting claims shall serve written
disclosures for any rebuttal experts 49 days before trial. The parties shall be limited to one expert witness per side retained pursuant
to C.R.C.P. 26(a)(2)(B)(I), unless the trial court authorizes more for good cause shown.
(3) Mandatory Disclosure of Trial Testimony. Each party shall serve written disclosure statements identifying the name, address,
telephone number, and a detailed statement of the expected testimony for each witness the party intends to call at trial whose
deposition has not been taken, and for whom expert reports pursuant to subparagraph (k)(2) of this Rule have not been provided. For
adverse parties or hostile witnesses a party intends to call at trial, written disclosure of the expected subject matters of the witness’
testimony, rather than a detailed statement of the expected testimony, shall be sufficient. Written disclosure shall be served by
parties asserting claims 91 days (13 weeks) before trial; by parties defending against claims 63 days (9 weeks) before trial; and parties
asserting claims shall serve written disclosures for any rebuttal witnesses 49 days before trial.
(4) Permitted Discovery. The following discovery is permitted, to the extent allowed by C.R.C.P. 26(b)(1):
(A) Each party may take a combined total of not more than six hours of depositions noticed by the party;
(B) Not more than five requests for production of documents may be served by each party; and
(C) The parties may request discovery pursuant to C.R.C.P. 34(a)(2) (inspection of property) and C.R.C.P. 35 (medical
examinations).
(5) Depositions for Obtaining Documents and for Trial. In addition to depositions allowed under subsection (k)(4)(A) of this Rule:
(A) Depositions may be taken for the sole purpose of obtaining and authenticating documents from a non-party; and
(B) A party who intends to offer the testimony of an expert or other witness may, pursuant to C.R.C.P. 30(b)(1)-(4) and (7), take
the deposition of that witness for the purpose of preserving the witness’ testimony for use at trial without being subject to the
six-hour limit on depositions in subsection (k)(4)(A) of this Rule. Unless authorized by the court or stipulated to by the parties,
such a deposition shall be taken at least 21 days before trial. In that event, any party may offer admissible portions of the witness’
deposition, including any cross-examination during the deposition, without a showing of the witness’ unavailability. Any witness
who has been so deposed may not be offered as a witness to present live testimony at trial by the party taking the preservation
deposition.
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(6) Trial Exhibits. All exhibits to be used at trial which are in the possession, custody or control of the parties shall be identified and
exchanged by the parties at least 35 days before trial. Authenticity of all identified and exchanged exhibits shall be deemed admitted
unless objected to in writing within 14 days after receipt of the exhibits. Documents in the possession, custody and control of third
persons that have not been obtained by the identifying party pursuant to document deposition or otherwise, to the extent possible,
shall be identified 35 days before trial and objections to the authenticity of those documents may be made at any time prior to their
admission into evidence.
(7) Limitations on Witnesses and Exhibits at Trial. In addition to the sanctions under C.R.C.P. 37(c), witnesses and expert witnesses
whose depositions have not been taken shall be limited to testifying on direct examination about matters disclosed in reasonable
detail in the written disclosures, provided, however, that adverse parties and hostile witnesses shall be limited to testifying on direct
examination to the subject matters disclosed pursuant to subparagraph (k)(3) of this Rule. However, a party may call witnesses for
whom written disclosures were not previously made for the purpose of authenticating exhibits if the opposing party made a timely
objection to the authenticity of such exhibits specifying the factual issues concerning the authenticity of the exhibits.
(8) Juror Notebooks and Jury Instructions. Counsel for each party shall confer about items to be included in juror notebooks as set
forth in C.R.C.P. 47(t). At the beginning of trial or at such other date set by the court, the parties shall make a joint submission to the
court of items to be included in the juror notebook. Jury instructions and verdict forms shall be prepared pursuant to C.R.C.P. 16(g).
(l) Changed Circumstances. In a case under Simplified Procedure, any time prior to trial, upon a specific showing of substantially
changed circumstances sufficient to render the application of Simplified Procedure unfair and a showing of good cause for the timing
of the motion to terminate, the court shall terminate application of Simplified Procedure and enter such orders as are appropriate under
the circumstances. Except in cases under subsection (e) of this Rule, if, more than 42 days after the case is at issue, any party discloses
damages against another party in excess of $100,000 – including actual damages, penalties and punitive damages, but excluding allowable
attorney fees, interest and costs – that defending party may move to have the case removed from Simplified Procedure and the motion
shall be granted unless the claiming party stipulates to a limitation of damages against the defending party, excluding allowable attorney
fees, interest and costs, of $100,000. The stipulation must be signed by the claiming party and, if the claiming party is represented, by
the claiming party’s attorney.
COMMENTS - 2018
[1] Rule 16.1, which established Simplified Procedure, took effect in 2004 to enhance the application of Rule 1’s admonition that the
civil rules be interpreted to provide just, speedy, and inexpensive determination of cases and to increase access to the courts and justice
system, particularly for cases seeking damages of less than $100,000. As originally established, the application of Simplified Procedure
was completely voluntary and parties could opt out without stating any reason or justification. A substantial majority of cases opted out
of Simplified Procedure, minimizing its ability to advance its important justification and goals. However, lawyers and judges who have
used Simplified Procedure strongly approve of it. See Gerety, “Simplified Pretrial Procedure in the Real World Under C.R.C.P. 16.1”,
40 The Colorado Lawyer 23, 25 (April 2011).
[2] As a result, several significant revisions have been made to Rule 16.1. First, with the exception of several unique forms of civil actions,
Simplified Procedure applies presumptively to all civil lawsuits.
[3] Excluded from Simplified Procedure are cases seeking damages from any single defending party of at least $100,000 (not including
reasonable allowable attorney fees, interest and costs). This exclusion can be met in the mandated Civil Cover Sheet to be filed in all
applicable civil cases if the attorney or unrepresented party executes a certification in the Cover Sheet as set forth in Rule 16.1(b)(2). This
certification allows a party or the party’s attorney to reasonably estimate the value of the case, but always subject to the requirements of
Rule 11.
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[4] Cases can also be exempted after the case is in progress if one of the parties discovers that the claimant’s damages may exceed
$100,000 and requests transfer of the case out of Simplified Procedure.
[5] Trial courts may exclude cases from Rule 16.1 even though the claims do not seek money damages reaching the $100,000 threshold
after consideration of the factors contained in Rule 16.1(d)(2). Thus, cases with small or even no monetary damages that challenge the
constitutionality of laws or procedures, seek declaratory judgments or injunctions, or raise other important and complex legal issues may
be excluded from Simplified Procedure.
[6] Another important change in Simplified Procedure is that the previous cap on damage awards of $100,000 in Simplified Procedure
cases has been removed.
[7] Simplified Procedure now requires disclosures of persons, documents, damages and insurance under Rule 26 and disclosure of
proposed testimony from witnesses and experts. It also allows up to 6 hours of depositions per party and, if needed, additional preservation
depositions; up to five requests for production of documents; inspection of property and things; and relevant medical examinations.
[8] Because of the limited discovery, it is particularly important to the just resolution of cases under Simplified Procedure, that parties
honor the requirements and spirit of full disclosure. Parties should expect courts to enforce disclosure requirements and impose sanctions
for the failure to comply with the mandate to provide full disclosures.
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No new episodes this month…

COLORADO COURT OF APPEALS
Lopez v. City of Grand Junction —
Court of Appeals finds GIA waiver for
acts of independent contractor performing
work for municipality - 2018COA97
(07/12/18). Underground maintenance
company working on a public traffic
light in Grand Junction breached a
natural gas line. Leaking gas from the
ruptured line migrated to a house,
resulting in an explosion and injuries.
The Court of Appeals concluded
that under section 24-10-106(1)(f ), a
city’s immunity may be waived for the
operation or maintenance of a public
facility performed by its independent
contractor. The Court concluded that
plaintiffs met their burden to establish a
waiver of immunity as to its negligence
claims against the City of Grand
Junction for its independent contractor’s
maintenance work on a traffic light.
Does # 1-9 v. Colo. Dep’t of Public
Health & Environment—Court holds
that Colorado Medical Board not subject
to Open Meeting Law - 2018COA106
(CA 07/26/18). A division of the
court of appeals considers whether the
Colorado Department of Public Health
and Environment and the Colorado
Medical Board violated Colorado’s
Open Meetings Law when they created
a policy establishing criteria for the
Department to refer physicians to the
Board for disciplinary investigations
relating to physicians’ certification of
patients for medical marijuana. Because
the Department is not a “state public
body” under the OML and the Board
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did not have the authority to create
such a policy, the division concluded
that they were not subject to the OML
requirements.
Prospect Development Co., Inc. v.
Holland & Knight, LLP — Court of
Appeals holds no material besides complaint
should be considered in Rule 12(b)(5)
motion - 2018COA107 (7/26/18). The
Court of Appeals examines whether the
district court may consider documents
outside the bare allegations of the
complaint when granting a C.R.C.P.
12(b)(5) motion to dismiss based on
an affirmative defense. The division
concludes that C.R.C.P. 12(b), C.R.C.P.
56, and Bristol Bay Productions, LLC
v. Lampack, 2013 CO 60, prohibit
considering material outside the bare
allegations of the complaint when
ruling on such a motion. If a court
wishes to consider material outside the
bare allegations of the complaint under
these circumstances, it must convert the
C.R.C.P. 12(b)(5) motion to one for
summary judgment.

Forfar v. Walmart – Court of Appeals
holds Medicare is collateral source 2018COA125 – (CA 8/23/18). In this
case, a division of the court of appeals
concluded that the trial court correctly
applied both the pre-verdict collateral
source rule in section 10-1-135(10)(a),
C.R.S. 2017, and the contract exception
in section 13-21-1111.6, to Medicare
benefits. The division also concludes
that Medicare does not preempt
application of the state law collateral
source doctrine.

TENTH CIRCUIT COURT OF APPEALS
Polukoff v. St. Mark’s Hospital –
Tenth Circuit holds medical certification
that procedure is medically necessary is
false claim under FCA - Docket: 174014 (10th Cir. 7/09/18). This case
was a qui tam action alleging violations
of the False Claims Act involving
fraudulent reimbursements under the
Medicare Act. Plaintiff Gerald Polukoff,
M.D., was a doctor who worked with
Defendant Sherman Sorensen, M.D.
After observing some of Sorensen’s
medical practices, Polukoff brought this
FCA action, on behalf of the United
States, against Sorensen and the two
hospitals where Sorensen worked.
Polukoff alleged Sorensen performed
thousands of unnecessary heart surgeries
and received reimbursement through
the Medicare Act by fraudulently
certifying that the surgeries were
medically necessary. Polukoff further
alleged the hospitals where Sorensen
worked were complicit in and profited
from Sorensen’s fraud. The district court
granted Defendants’ motions to dismiss,
reasoning that a medical judgment
could not be false under the FCA. The
Tenth Circuit reversed and remanded,
holding that a doctor’s certification
to the government that a procedure
is “reasonable and necessary” is “false”
under the FCA if the procedure was
not reasonable and necessary under the
government’s definition of the phrase.
Dish Network v. Ray – Tenth Circuit
upholds arbitrator decision that he was
authorized to conduct class arbitration under
employee arbitration agreement - No. 171013 (10th Cir. 2018). Matthew Ray, a
former DISH Network L.L.C. employee
who signed an arbitration agreement
when he was employed, filed an action
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in the federal district court alleging
violations of the Fair Labor Standards
Act, Colorado’s Wage Claim Act,
Colorado’s Minimum Wage Act, and a
common law claim for breach of contract.
Dish moved to dismiss, demanding that
Ray arbitrate his claims pursuant to the
Agreement. Ray dismissed the lawsuit
and filed with the American Arbitration
Association, asserting the same four
claims. In addition, and the focus of this
case, Ray attempted to pursue his claims
as a class action under Fed. R. Civ. P. 23
and a collective action under 29 U.S.C.
216(b). The arbitrator determined that the

The arbitrator determined that the
Arbitration Agreement between the
two parties permitted classwide
arbitration, and then stayed the
arbitration to permit DISH to
contest the issue in court. DISH
filed a Petition to Vacate Clause
Construction Arbitration Award,
which the district court denied.
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US DISTRICT COURT
Kuzav v. United Fire & Casualty –
USDC finds bad faith claim not ripe
until appeal is exhausted - 17-cv-02673
(Arguello) (7/31/18). Insureds entered
into a Nunn agreement with Plaintiffs.
Among the terms of the agreement
was that the claim would be arbitrated.
Defendant intervened seeking to stay
the arbitration, as well as seeking other
relief. The arbitration proceeded, and
the arbitration resulted in an award in
excess of $3,000,000. The Motion to
intervened was deemed moot [currently
pending]. This action was the bad faith
claim, which was removed to the USDC.
The pending motion was to dismiss the
claim as ‘unripe.’ The Court agrees that
the magistrate that the claim for bad
faith was not ripe for adjudication.
Peden v. State Farm Mutual –
Evidentiary rulings from Court preclude
cooperation defense, reserve information
and prejudgment interest - 14-cv-00982 (Babcock) (7/20/18). In this remanded
UIM case, the Court held Plaintiff did
not have to prove she was entitled to

UIM benefits at the time she filed her
claim, and thus did not have to prove
any element in order to trigger State
Farm’s duty to investigate, evaluate and
pay her claim. It also holds that failure to
cooperate is not an affirmative defense
to the statutory bad faith claims. It
also holds that failure to consider prejudgment interest is not admissible in
the bad faith claim. The Court found
that instructing the jury as to the
penalty under § 1116 was not proper.
It also holds that the prejudicial value
of admission of reserves in the bad faith
claim were outweighed by the prejudice.
Brookshire Downs HOA v. Owners
Insurance Company - USDC finds
that contractual statute of limitations is
not barred by statute as to an HOA - 17cv-0871- WJM (Martinez) (7/31/18).
In this hail and wind property damage
suit, Plaintiff files a summary judgment
motion on the statute of limitations
affirmative defense of the Defendant.
The Court denied the motion, strongly
indicating that the two-year statute of
limitations defense of established by
contract in this instance would succeed
if the Defendant filed such a motion.

Arbitration Agreement between the two
parties permitted classwide arbitration,
and then stayed the arbitration to permit
DISH to contest the issue in court.
DISH filed a Petition to Vacate Clause
Construction Arbitration Award, which
the district court denied. After review, the
Tenth Circuit determined the arbitrator
in this case did not manifestly disregard
Colorado law when he concluded that he
was authorized to conduct class arbitration
by the broad language of the Agreement
in combination with the requirement that
arbitration be conducted pursuant to the
AAA’s Employment Dispute Rules.
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