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Highlighting Important Issues Facing Today’s Defense Attorneys

COLORADO SUPREME COURT
In Re Bailey v. Hermacinski—Supreme Court finds trial court erred in holding non-party
medical providers were in consultation thereby waiving physician-patient privilege - 2018
CO 14 (SC 03/05/18). The Supreme Court considered the scope of the physician–
patient privilege in a medical-malpractice action in this Rule 21 appeal. In these types
of actions, non-party medical providers [who have typically-privileged information] who
are in consultation with Defendants no longer fall within the physician–patient privilege.
Claimant appealed the trial court finding that the non-party medical providers were in
consultation with the Defendants. The Supreme Court disagreed and held the trial court
abused its discretion when it granted Defendants’ request to hold ex parte interviews with
those non-party medical providers on consultation grounds. However, the Supreme Court
remanded the case to the trial court for consideration of whether the Plaintiffs impliedly
waived the protection of the physician–patient privilege such that ex parte interviews may
still be permitted.
Hernandez v. Ray Domenico Farms, Inc.—Supreme Court holds employee must bring
wage claim within two years of failure to pay - 2018 CO 15 (03/05/18). The Supreme
Court accepted jurisdiction under C.A.R. 21.1 to answer a certified question of law from
the United States District Court regarding how far back in time a terminated employee’s
unpaid wage claims can reach under the Colorado Wage Claim Act, §§ 8-4-101 to -123,
C.R.S. (2017). The Supreme Court held that, under the plain language of section 8-4109, a terminated employee may seek any wages or compensation that were unpaid at the
time of termination. However, the right to seek such wages or compensation is subject
to the statute of limitations found in § 8-4-122 which begins to run when the wages or
compensation first become due and payable. Thus, a terminated employee is limited to
claims which arose within the two years (three for willful violations) immediately preceding
termination.
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Love v. Klosky—At last, the end of the
Legal
Updates
great tree case….
- 2018 CO 20 (Colo.
3/19/18). In this case, the Supreme
Court considered whether to overrule
Rhodig v. Keck, which outlines the test
for ownership of a tree that encroaches
onto a neighbor’s land. Under that
test, an encroaching tree remains the
sole property of the owner of the land
where the tree first grew, unless the tree
was jointly planted, jointly cared for, or
treated as a partition between the two
properties. The Supreme court upholds
Rhodig v. Keck, noting that the the trial
court found the tree in question began
life on Klosky’s land and encroached
onto the Loves’ land, and there was no
joint activity implying shared ownership
of the tree. Because the Loves failed to
prove any such shared property interest
in the tree, the Supreme Court concluded
the Loves cannot prevent Klosky from
removing the encroaching tree.

COLORADO COURT OF APPEALS
White v. Estate of Soto-Lerma – Court
of Appeals hold prejudgment interest is part
of policy limit in claim against estate (CA
3/08/18), Plaintiff ’s claim arose from a car
accident that occurred about a year before
decedent died from unrelated causes.
More than two years after decedent’s
death, plaintiff filed suit, asserting that
decedent had been negligent. Decedent’s
estate consisted solely of his automobile
insurance policy, which had a policy
limit of $50,000 per person injured.
Defendant rejected plaintiff ’s pretrial
statutory offer of settlement for the
insurance policy limit of $50,000. A jury
awarded plaintiff $100,000 in damages.
The court reduced the jury award to
$50,000 pursuant to 15-12-803 which
bars all untimely claims against an
estate, with the exception of claims “[t]

o the limits of the insurance protection
only.” However, the trial court ultimately
entered judgment for $79,218, which
included $11,600 in costs and $17,618
in prejudgment interest. On appeal,
defendant contended that the trial court
erred in awarding plaintiff prejudgment
interest. Section 15-12-803(3)(b) states
that nothing prevents a proceeding to
establish decedent’s liability to the limits
of his insurance protection. This statute
conflicts with § 13-21-101(1), which
requires a court to award prejudgment
interest. The court of appeals concluded
that prejudgment interest is part of
the underlying liability claim against
an estate and is therefore subject to the
insurance policy limits and the § 15-12803(3)(b) bar on claims above that limit.
Plaintiff cross-appealed the judgment,
arguing that the court should have
entered judgment for the jury’s $100,000
damages award plus corresponding costs
and prejudgment interest, contending
that regardless of whether she could
collect the jury award from defendant’s
insurance company, judgment in excess
of the policy limits was proper to leave
open the possibility that plaintiff could
be assigned the right to bring a bad faith

claim against defendant’s insurer. This
argument was rejected by the court of
appeals. Defendant also argued it was
error to award costs in the final judgment,
because such an award ignores the bar on
claims in excess of insurance policy limits.
Plaintiff argued for costs only under
C.R.S. § 13-17-202, which provides that
a plaintiff must be awarded costs only if
the final judgment exceeds the settlement
offer. Given that the final judgment
did not and could not exceed the policy
limit, which was also the amount of the
settlement offer, plaintiff was not entitled
to costs under § 13-17-202 and the trial
court erred in entering a costs judgment
above the policy limit.
Taylor v. Long —Rule 60(b) appeal
must be analyzed under 3-part test 2018COA29 (CA 3/08/18), In this civil
action, a division of the court of appeals
addresses the proper test to be applied
when a plaintiff moves under C.R.C.P.
60(b) to set aside an order dismissing
the complaint for failure to obtain
timely service. Plaintiff filed a medical
malpractice action but failed to serve the
defendants within the deadline set forth
in C.R.C.P. 4(m). The district court
dismissed the action without prejudice.

•2•

03.18
Because the statute of limitations had
run, plaintiff could not refile the lawsuit.
She moved to set aside the judgment
under C.R.C.P. 60(b) based on excusable
neglect. The district court considered
only whether plaintiff ’s failure to obtain
timely service was excusable, determined
that it was not, and denied plaintiff ’s
motion. The Court of Appeals concluded
that the district court abused its
discretion in failing to analyze the Rule
60(b) motion under the three-part test
articulated in Craig v. Rider [651 P.2d
397 (Colo. 1982)]. That test requires the
district court to consider not just whether
the neglect that resulted in the order of
dismissal was excusable, but also whether
the plaintiff has alleged a meritorious
claim and whether relief from the order
would be consistent with equitable
considerations. Accordingly, the division
vacated the order and remanded to the
district court for application of the proper
legal standard.
In re Marriage of Yates and Humphrey
– Receiver must be licensed under marijuana
code if appointed by court - 2018COA31
(CA 3/08/18). The issue in this case
was whether a district court’s power to
appoint a receiver trumps Colorado’s
marijuana licensing laws. Here, the
appointed receiver was not licensed to
operate marijuana businesses as required
by the Colorado Retail Marijuana Code
and the Colorado Medical Marijuana
Code. The Court of Appeals held that
courts may only appoint receivers for
marijuana businesses who are licensed
under Colorado marijuana licensing laws.
Meardon v. Freedom Life Insurance—
Court of Appeals invalidates insurance
policy arbitration clause - 2018COA32
(CA 3/08/18). A health care insurance
policy had a mandatory arbitration clause.
Claimant alleged that that provision was
displaced by section 10-3-1116(3), which
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allows denied claims to be contested in
court before a jury. The Court of Appeals
held that the policy’s conformity clause
invalidated the arbitration clause for
those claims covered by section 10-31116(3). It further held that the Federal
Arbitration Act does not preempt section
10-3-1116(3) because the McCarranFerguson Act preempts the FAA under
the doctrine of reverse-preemption.
Accordingly, the division affirms the
trial court’s order as to those claims that
fall within the ambit of the statute but
reversed the court’s order as to those
claims that fall outside the scope of the
statute. There was a dissent, so we likely
have not heard the last of this matter.
Minshall v. Johnston – Court of Appeals
analyzes substitute service rule (CA
3/22/18) The Minshalls filed a complaint
against Johnston. Johnston was not
personally served with process; instead,
the court permitted substitute service
under C.R.C.P. 4(f ) on the registered
agent of Aries Staffing LLC (Aries), a
corporation of which Johnston was a
co-owner and shareholder. The district
court entered a default judgment against
Johnston when he failed to respond to the
complaint. Six months after he claimed
he learned of the default judgment,
Johnston moved pro se to set it aside,
arguing that he was not properly served
with process. The district court denied
the motion. On appeal, Johnston argued
that the judgment against him is void
for lack of jurisdiction. He contended
that the Minshalls did not exercise due
diligence in attempting to serve Johnston
personally, which was a necessary
condition precedent to serving him by
substituted service. It was undisputed
that the Minshalls complied with the
procedural requirements of Rule 4(f ) by
filing an affidavit from the process server
detailing his numerous unsuccessful

The district court entered a default
judgment against Johnston when he
failed to respond to the complaint.
Six months after he claimed he
learned of the default judgment,
Johnston moved pro se to set it
aside, arguing that he was not
properly served with process.

attempts to serve Johnston. They also
documented numerous other ways they
tried to locate and serve Johnston. The
record supports the district court’s finding
that the Minshalls met the due diligence
requirement of the rule. Johnston also
argued that substituted service on
Aries’ registered agent, Incorp Services,
Inc., was not reasonably calculated to
give him actual notice of the suit. The
court of appeals found no authority
supporting the proposition that service
on a registered agent of a corporation
is sufficient, by itself, to effectuate valid
service on a “co-owner” of a corporation.
Here, there was no indication in the
record of a separate relationship between
Incorp and Johnston or other facts that
would support the required finding under
Rule 4(f ). The order was vacated. The
case was remanded for a determination as
to whether service on Incorp under Rule
4(f ) was reasonably calculated to give
actual notice to Johnston.
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Felders v. Bairett – Rule 68 offer
of settlement invalid until civil action
actually filed Docket: 16-4173 (10th Cir.
3/9/18). Plaintiffs Sherida Felders, Elijah
Madyun and Delarryon Hansend filed a
complaint under 42 U.S.C. 1983 alleging,
among other things, that Defendant
Brian Bairett and other law enforcement
officers violated Plaintiffs’ Fourth
Amendment rights during a traffic stop.
In February 2009, before Plaintiffs served
Bairett (or any other defendant) with
a summons and the complaint, Bairett
offered to settle the case by paying the
driver, Felders, $20,000 and passengers
Madyun and Hansend $2,500 each.
Plaintiffs did not accept Bairett’s offer.
Two months later, Plaintiffs timely sent
Bairett’s counsel a request to waive service
of the summons and complaint, which
Bairett’s attorney executed. Six years later,
a jury found Defendant Bairett liable for
unlawfully searching Plaintiffs’ car and
awarded the driver, Felders, $15,000,
and her two passengers, Madyun and
Hansend, nominal damages of $1 each.
After the jury’s verdict, Plaintiffs moved
“To Strike and/or Deem Ineffective
Bairett’s Alleged ‘Offer of Judgment.’”

After the jury’s verdict,
Plaintiffs moved “To Strike
and/or Deem Ineffective
Bairett’s Alleged
‘Offer of Judgment.’”
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The district court granted that motion,
ruling that Bairett’s February 2009 offer
to settle the case did not qualify as a Fed.
R. Civ. P. 68 offer to allow judgment
against Bairett because he made that
settlement offer before he became a party
to this litigation. Ordinarily prevailing
parties can recover litigation costs
from their opponent. Bairett argued on
appeal that he effectively invoked Rule
68 to limit his liability for Plaintiffs’
costs. But the district court ruled that
Bairett’s Rule 68 offer of judgment was
premature, and thus ineffective, because
Bairett made it before he had become a
party to this litigation. To this, the Tenth
Circuit agreed: because Rule 68 required
the “party defending against a claim”
to make an “offer to allow judgment”
against him, and because a court cannot
enter judgment against the offeror until
he has first been made a party to the
litigation, Bairett’s offer, filed before
Plaintiffs served him with the summons
and complaint or obtained his waiver of
service, was too early to be effective.

Auto-Owners Insurance Co. v.
Summit Park Townhome Assoc.,
- 10th Circuit affirms sanctions entered
against attorney who failed to comply
with disclosure order - No. 16-1348
(10th Cir. 2018). William Harris and
David Pettinato were attorneys who
represented Summit Park Townhome
Association. While representing Summit
Park against its insurer, the two attorneys
were sanctioned for failing to disclose

information. In this appeal, the attorneys
raised five arguments to challenge the
sanctions. After review, the Tenth Circuit
affirmed: “Regardless of whether the
district court had authority to require the
disclosures, the attorneys were obligated
to comply. They did not, and the
district court acted reasonably in issuing
sanctions, determining the scope of the
sanctions, and calculating the amount of
the sanctions.”
Auto-Owners v. Summit Park, - 10th
Circuit holds failure to select impartial
appraiser compels vacatur of appraisal
award - No. 16-1352 (10th Cir. 2018).
This appeal grew out of a dispute between
an insured and its insurer over the value
of property damaged in a hail storm. To
determine the value, the district court
ordered an appraisal and established
procedural requirements governing the
selection of impartial appraisers. After
the appraisal was completed, AutoOwners paid the appraised amount
to Summit Park. But the court found
that Summit Park had failed to make
required disclosures and had selected a
biased appraiser. In light of this finding,
the court vacated the appraisal award,
dismissed Summit Park’s counterclaims
with prejudice, and awarded interest to
Auto-Owners on the amount earlier
paid to Summit Park. Summit Park
appealed, but the Tenth Circuit affirmed.
“In the absence of a successful appellate
challenge to the disclosure order, Summit
Park was obligated to comply and did
not. The court was thus justified in
dismissing Summit Park’s counterclaims.
In addition, Summit Park’s failure to
select an impartial appraiser compelled
vacatur of the appraisal award under
the insurance policy. Finally, Summit
Park obtained due process through the
opportunity to object to the award of
interest.”
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com
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VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com
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