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Highlighting Important Issues Facing Today’s Defense Attorneys

TENTH CIRCUIT COURT OF APPEALS
Old Republic Insurance Co. v. Continental Motors – Website access insufficient contact
for specific jurisdiction - No. 16-1408 (10th Cir. 2017). This case involved a question of
the exercise of specific jurisdiction. An out-of-state defendant, Continental Motors, Inc.,
had contact with Colorado only through its website. Continental Motors’ website allowed
airplane repair businesses [known as fixed- base operators] to obtain unlimited access to its
online service manuals in exchange for an annual fee. Arapahoe Aero, a Colorado-based
FBO participating in the program, accessed and consulted the manuals in servicing an
airplane that contained engine components manufactured by Continental Motors. The
airplane later crashed in Idaho on a flight from Colorado. After the crash, Old Republic
Insurance Company, the airplane’s insurer, paid the owner for the property loss and filed a
subrogation action against Continental Motors in Colorado federal district court, seeking
reimbursement. It alleged that Continental Motors’ online service manuals and bulletins
contained defective information, which caused the crash. Continental Motors moved
to dismiss the lawsuit for lack of personal jurisdiction, arguing that it did not purposely
direct its activities at Colorado. Old Republic conceded that Continental Motors did not
maintain sufficient contacts with Colorado to support jurisdiction for all purposes. The
district court granted the motion to dismiss, ruling that it did not have specific jurisdiction
over Continental Motors. The Tenth Circuit affirmed.

QUICK LINKS
EEOC v.
JetStream Ground Services
United States v. Turley
Van Steen v.
Life Insurance Company N.A.
Hoffman v.
21st Century North American

Matthew Robinson, ATP, CFII is a former Official Aircraft Accident
Investigator for the U.S. Navy and Marine Corps. Matt has been
designated as a lead investigator in a multitude of fixed-wing,
tilt-wing and rotary aircraft mishaps in a variety of challenging
environments. He continues to perform investigations involving
technical crash analysis as well as operational risk management
and aeronautical decision making. Search expert articles and find
out more at Robson Forensic.com
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EEOC v. JetStream Ground Services–
Legal
Updates
Tenth Circuit approves
of district court’s

rulings on sanctions - Docket: 17-1003
(10th Cir. 12/28/17). A jury rejected
an employment-discrimination claim
against JetStream Ground Services,
Inc. filed by several Muslim women and
the Equal Employment Opportunity
Commission (EEOC) who alleged
that JetStream discriminated against
the women on religious grounds by
refusing to hire them because they wore
hijabs. Plaintiffs’ sole argument on
appeal was that the district court abused
its discretion by refusing to impose a
sanction on JetStream (either excluding
evidence or instructing the jury that it
must draw an adverse inference) because
it disposed of records contrary to a
federal regulation purportedly requiring
their preservation. The Tenth Circuit
found no abuse of discretion: plaintiffs’
argument that the exclusion sanction
should have been applied was waived in
their opening statement at trial. And the
district court did not abuse its discretion
in refusing to give an adverse-inference
instruction after Plaintiffs conceded that
destruction of the records was not in bad
faith.
United States v. Turley – Tenth Circuit
affirms exercise of purchase option - Docket:
16-7090 (10th Cir. 12/28/17). Richard
Turley appealed the grant of summary
judgment in favor of the United
States, acting on behalf of the United
States Postal Service, awarding specific
performance of an option to purchase real
estate from Turley. The purchase option
was contained in a lease of the premises
that the Postal Service had renewed
on several occasions. Turley argued on
appeal: (1) the lease had expired when
the Postal Service attempted to exercise
the purchase option because he had not
received notice that the government was
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exercising its final option to renew the
lease; (2) even if the lease was renewed,
the Postal Service did not properly
exercise the purchase option because it
continued to negotiate for a new lease
after it purported to exercise the option;
and (3) equity precluded enforcement of
the purchase option because the Postal
Service attempted to use the purchase
option as leverage to negotiate a better
lease agreement. The Tenth Circuit
was not persuaded. The Court found
the lease-renewal option was properly
exercised when the notice was delivered
to the proper address, even though
Turley refused to retrieve it. And Turley
has presented no legal or equitable
doctrine that would forbid a party who
exercises (and is bound by) an option to
purchase from pursuing an alternative
arrangement.
Van Steen v. Life Insurance Company
N.A. – Tenth Circuit reverses ERISA
administrator decision on termination Docket: 16-1405 (10th Cir. 01/02/18).
Life Insurance Company of North
America’s terminated plaintiff-appellant
Carl Van Steen’s long-term disability
benefits under Lockheed Martin’s
ERISA Plan. Life Insurance Company
of North America (LINA) appealed the
district court’s finding that its decision
to terminate Van Steen’s benefits was

The Tenth Circuit was not
persuaded. The Court found
the lease-renewal option was
properly exercised when the
notice was delivered to the
proper address, even though
Turley refused to retrieve it.

arbitrary and capricious. Van Steen,
in turn, appealed the district court’s
denial of his attorney’s fees request. Van
Steen was physically assaulted during
an altercation while walking his dog.
The assault resulted in a mild traumatic
brain injury (mTBI) that impacted Van
Steen’s cognitive abilities that prevented
him from returning to full time work;
Van Steen was eventually allowed to
return to part-time work on a daily basis
roughly six weeks later. Even on a parttime schedule, Van Steen experienced
cognitive fatigue and headaches that
required him to frequently rest. Due to
his inability to stay organized and keep
track of deadlines after the assault, Van
Steen received poor feedback on his
job performance. Van Steen’s claim for
partial long-term disability benefits was
approved on March 30, 2012. Roughly
a year later, LINA reviewed Van
Steen’s file, contacted his doctors, and
confirmed that Van Steen’s condition
and restrictions were permanent as he
was “not likely to improve.” Despite
this prognosis, LINA sent Van Steen
a letter one week later terminating his
long-term disability benefits, explaining
that “the medical documentation on
file does not continue to support the
current restrictions and limitations to
preclude you from resuming a full-time
work schedule.” Having exhausted his
administrative appeals under the Plan,
Van Steen next sought relief before
the district court. The district court
reversed LINA’s decision to terminate
Van Steen’s partial long-term disability
benefits on the grounds that it was
arbitrary and capricious, but denied Van
Steen’s request for attorney’s fees. The
Tenth Circuit agreed with the district
court’s reversal of LINA’s decision to
terminate Van Steen’s coverage. The
Court also found that Van Steen was not
eligible for attorney fees: “Van Steen’s
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arguments fail to convince us that the
district court’s decision was based on a
clear error of judgment or exceeded the
bounds of permissible choice.”
Hoffman v. 21st Century North
American, 209 So. 3d 702 (La. 10/2/15)
– A sensible look at billed v. paid – Plaintiff
Hoffman introduced medical bills
totaling $4,528.00; however, the trial
judge awarded only $2,478.00 in past
medicals. The trial judge’s calculation
of past medical expenses differed from
Mr. Hoffman’s claim because the
trial judge used the discounted price
accepted by the MRI imaging center
in calculating past medical expenses,
not the amount originally charged by
the imaging center. Hoffman appealed,
arguing the collateral source rule. The
Louisiana Supreme Court stated: The
purpose of tort damages,…is to make
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the victim whole, and such a purpose is
thwarted, and the law is violated, when
the victim is allowed to recover the same
element of damages twice…[w]e find
the collateral source rule does not apply to
attorney negotiated write-offs or discounts
for medical expenses obtained as a product
of the litigation process… We decline to
extend the collateral source rule to attorneynegotiated medical discounts obtained
through the litigation process. The Court
also cited Howell v. Hamilton Meats &
Provisions, Inc., 52 Cal.4th 541, 54849, 129 Cal.Rptr.3d 325, 257 P.3d 1130
(2011), as standing for the proposition
that courts should not use the collateral
source rule as a basis for expanding the
scope of economic damages to include
expenses the plaintiff never incurred.

CDLA Annual
Conference
15–18 Hours
CLE Credit!
CDLA’s most popular event
is the family-friendly annual
conference.
The 2018 Conference will
be in Telluride, Colorado,
July 26 – 28.
Click to reserve your room now at
Peaks Resort & Spa Hotel.
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Please support the following Sponsors of the 2017 Summer Conference:
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com
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VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com
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